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REMARKABLE TRIALS. — No. Il. 


CASE OF HENRY ALEXANDER CAMPBELL. 


Tuat duelling is not entirely unknown in modern days is not the 
fault of the law; but it must be confessed, that penal enactments 
against the practice are rarely enforced, and public sympathy protects 
offenders who are liable to the severest of human punishments. Within 
a few months one of the most contemptible scenes of judicial trifling on 
record, has been enacted in the English house of lords, in the case of 
the Earl of Cardigan ; and the opinion has become stronger than ever, 
that duelling is a necessary evil of civilized life. Occasionally, how- 
ever, a case of punishment occurs, which stands out in terrible dis- 
tinctness, and reveals the full horrors of this barbarous custom. 
Among the most interesting trials for this cause, in the annals of 
jurisprudence, is that of Henry Alexander Campbell, a brevet major 
in the English army and a captain in the twenty-first regiment of foot, 
which took place at the Armagh assizes in Ireland, in 1808. A duel 
between this gentleman and Captain Alexander Boyd, of the same 
regiment, having resulted in the death of the latter, Major Campbell 
was indicted and tried for the wilful and felonious murder of his friend. 

The difficulty between the parties was of a trifling eharacter. On 
June 23d, 1807, the regiment having been inspected by General Ker, 
the officers messed together. When they bad all left the room ex- 
cepting Major Campbell, Captain Boyd and two others, the gentleman 
first named remarked that General Ker corrected him that day about 
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a particular mode of giving a word of command, when he conceived 
he gave it right ; he mentioned how he gave it, and how the general 
corrected him. Captain Boyd remarked, that neither was correct 
according to Dundas, which was the king’s order. Major Campbell 
said, it might not be according to the king’s order, but still he con- 
ceived it was not incorrect. Captain Boyd still insisted it was not 
correct, according to the king’s order. ‘They argued this sometime, 
till Captain Boyd said, he knew it as well as any man ; Major Camp- 
bell replied, he doubted that much. Captain Boyd at length said, he 
knew it better than he, let him take that as he liked. Major Camp- 
bell then got up and said, ‘Then, Captain Boyd, do you say I am 
wrong?” Captain Boyd replied, “1 do —1 know | am right according 
to the king’s order.” Major Campbell immediately left the room ; 
went home and sent a challenge to Captain Boyd, requesting an in- 
terview at the mess room, in thirty minutes, without seconds. At 
this place, at the appointed time, the parties met, when Boyd ex- 
pressed a willingness to proceed with the business, but wished that the 
matter might be peaceably adjusted, saying the altercation was too 
trifling to produce such serious consequences ; it would tarnish both 
their names ; at the same time asserting that Campbell was the first 
aggressor. Both parties were heated with wine and too much excited 
to allow of a satisfactory adjustment, and the duel proceeded. ‘The 
weapons chosen were pistols; distance, the extremities of the room, 
about seven paces. By mutual agreement Campbell turned up a 
guinea to determine the first fire ; it fell to his opponent. They took 
their stations. Boyd then said, “are you ready?” “ Yes.” He 
fired and the ball grazed the left cheek of his companion. Major 
Campbell then put the same question and on receiving the same an- 
swer, he immediately fired. Captain Boyd gave a violent spring, and 
exclaimed faintly, ‘Campbell 1 am a dying man.” “ Then,” said 
the other, “on the word of a dying man, is every thing fair?” 
Gentlemen came into the room, when Boyd replied, ‘‘Campbell you 
have hurried me, you are a bad man.” Campbell, in great distress, 
again asked him, “ Boyd, before these gentlemen, was not everything 
right?” No, Campbell, you well know I wished you to wait, and 
have friends.” ‘* Great God,” said the other, “do you accuse me 
before these gentlemen of being your murderer?” Boyd replied, 
‘** Yes,” and soon after said, “Campbell, you are a bad man.” He 
now grew very weak from loss of blood and was helped into the next 
room, whither Campbell followed and told him as he was dying, that 
he was infinitely the happiest person of the two. He asked Captain 
Boyd if he forgave him. The latter stretched out his hand and said, 
“| forgive you | feel for you, and am sure you do for me.” Major 
Campbell then left the room. Captain Boyd, shortly before his death, 
asked for him saying, “ poor man, I am sorry for him.” 

Major Campbell made his escape from Ireland after the duel and 
lived with his family several months at Chelsea, under a fictitious 
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name. But becoming very wretched, he resolved to surrender himself 
for trial, feeling certain what the result would be. “TI will die,” he 
said in a letter to a friend, “ but not by my own hand: I will surren- 
der myself to justice, and before the offended laws of my country, 
stand an unhappy example, and suffer a violent and ignominious death 
for the benefit of my countrymen, who by my unhappy exit shall 
learn to abhor the too prevalent and fashionable crime of duelling.” 
His trial took place at the Armagh assizes, August 10th, 1808. 
The only defence set up was the character of the prisoner for hu- 
manity, peaceable conduct and proper behavior, to which several 
officers of high rank testified in the fullest manner. The judge who 
presided at the trial, recapitulated the facts and thus concluded : 


“Tt has been very accurately stated to you by the counsel for the prosecution, 
that illegally killing a man, by the law of England, must fall within one of the 
three species — homicide, manslaughter, or murder; and that with homicide you 
had nothing to do, as the case before you was clearly neither chance-medley, 
self-defence, nor any kind of justifiable homicide. The case, then, must either 
be manslaughter, or murder. Manslaughter is illegally killing a man under the 
strong impuse of natural passion. Three qualities are necessary to constitute it. 
In the first place, the passion must be natural; that is to say, such as is natural 
to human infirmity under the provocation given ;— secondly, the act must be 
such as the passion naturally, and according to the ordinary course of human 
actions, would impel ; — and thirdly, and indeed mainly, the criminal act must 
be committed in the actual moment of the passion, flagrante animo, as it is 
termed, and before the mind has time to cool. The act of killing, under such 
circumstances, is manslaughter. But if any of these circumstances be wanted ; 
if the passion be beyond the provocation — beyond what the provocation should 
aeeuliy and ordinarily produce; if the act be beyond the passion — beyond 
what the passion would naturally and ordinarily impel, or if it be not committed 
in the very moment of the passion, and before the passion either has or should 
have passed away ; — in all these cases, the act of criminal kiJing is not man- 
slaughter, but murder. 

Now to apply this to the present case. The provocation, as atated by the ev- 
idence, consisted in these words, “‘ Do you say I am wrong?” —“ Yes, I do;” 
and the manner in which those words were said. It remains for you, therefore, 
gentlemen, to judge, whether such a provocation was sufficient to constitute that 
passion which, under the interpretation of the law, would render the prisoner at 
the bar guilty of manslaughter only, or whether the consequent passion was not 
above the provocation, and, therefore, that the prisoner is guilty of murder. 
You will consider this coolly in your own judgment, and will remember upon 
this point the evidence that has been given; that the words were certainly offen- 
sively spoken, but that it was in the heat of argument, and that by a candid ex- 
planation, as the evidence expressed it, the affair might not have occurred. 

You will next have to consider, whether the criminal act was committed in 
the moment, the actual moment of the passion ; or whether the prisoner had time 
to cool, and to return to the use of his reason. Upon this point you must keep 
your attention more particularly fixed on that part of the evidence which goes to 
State that major Campbell returned home, took his tea, and executed some do- 
mestic arrangements, after the words, and before the meeting. If you are of 
opinion, either that the provocation, which J have mentioned to you, and which 
you collect from the evidence, was too slight to excite that.violence of passion 
which the law requires for manslaughter; or that, be the passion and the provo- 
cation what it might, still that the prisoner had time to cool, and return to his 
reason — in either of these cases, you are bound upon your oaths to find the pris- 
oner guilty of murder. 

There still is another point for your serious consideration. It has been correctly 
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stated to you by the counsel, that there is such a thing which is called the point 
of honer — a principal totally false in itself, and unrecognised both by law and 
morality ; but which, from its practical importance, and the mischief attending 
any disregard of it to the individual concerned, and particularly to a military in- 
dividual, has usually been taken into consideration by juries, and admitted as a 
kind of extenuation. But in all such cases, gentlemen of the jury, there have 
been, and there must be, certain grounds for such indulgent consideration — such 
departure from the letter and spirit of the law. In the first place, the provoca- 
tion must be great; in the second place, there must be a perfect fair dealing — 
the contract to oppose life to life, must be perfect on both sides, the consent of 
both must be full, neither of them must be forced into the field : — and thirdly, 
there must be something of necessity, to give and take the meeting; the conse- 
quence of refusing it being the loss of reputation, and there being no means of 
honorable reconciliation left. 

Let me not be mistaken on this serious point. I am not justifying duelling ; 
I am only stating those circumstances of extenuation, which are the only grounds 
that can justify a jury in dispensing with the letter of the law. You have to 
consider, therefore, gentlemen of the jury, whether this case has these cireum- 
stances of extenuation. You must here recall to your minds the words of the 
deceased, Captain Boyd —* You have hurried me —I wanted to waitand have 
friends — Campbell you are abad man.” These words are very important; and 
if you deem them sufficiently proved, they certainly do away all extenuation. If 
you think them proved, the prisoner is most clearly guilty of murder; the de- 
ceased will then have been hurried into the field; the contract of opposing life 
to life could not have been perfect. It is important, likewise, in this part of your 
consideration, that you should revert to the provocation, and to the evidence 
which stated that the words were offensively spoken, so as not to be passed over ; 
but that the affair would not have happened, if there had been a candid explana- 
tion. Gentlemen of the jury, you will consider these points, and make your 
verdict accordingly.” 


The jury were out about half an hour and returned a verdict of 
guilty, but recommended the prisoner to mercy. Sentence of death 
was iinmediately passed on him, and he was ordered for execution on 
the following Monday, but in consequence of the recommendation of 
the jury, he was respited till Wednesday. 

In the mean time, every effort was made by the friends of the un- 
fortunate man to procure his pardon. The grand jury of the county, 
and the jury who found him guilty, presented petitions to the Lord 
Lieutenant of Dublin. Mrs. Campbell, his wife and the mother of his 
four children, on hearing the verdict, immediately set off for Dublin, 
and, finding the packet had sailed, crossed the channel in an open 
boat, landed in safety at Holyhead and arrived in London within twenty- 
eight hours. She then proceeded without loss of time to Windsor, and 
presented an affecting petition to the queen, drawn up by herself. It 
was eight o'clock when she arrived and his majesty had retired to his 
apartinent; but the queen presented the memorial that night and Mrs. 
Campbell received the utmost kindness. But it was a case to which 
the royal mercy could not be extended. Mrs. Campbell went to 
Brighton to wait on the Prince of Wales, who immediately wrote a 
note to the Duke of Portland. This note Mrs. Campbell presented 
to his grace, who gave no hope that her application would be attended 
with success. But the wretched woman continued incessant in her 
entreaties and exertions even after it was forever too late. 
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Major Campbell’s deportment, during the whole time between his 
sentence and execution was manly and penitent. From the moment 
he determined to surrender himself, he had no expectation of escaping 
death. He said, that if he were convicted of murder he should sufter 
as an example to duelists in lreland ; and it was always his opinion 
that a jury would convict him. He wrote a long and aflecting letter 
to his wife, dated the day previous to his death, in which he continued 
writing and dating from hour to hour ull within a few moments before 
be was taken out for execution. It commences thus : — ** Dearest and 
most unfortunate of wives: My trial is at length over. ‘Twelve im- 
partial men, and my countrymen, have on their oaths declared me 
guilty of murder. ‘This world has now no charms for me. When 
the honor of a soldier is tarnished, the mantle of death cannot envelop 
him too quickly ; but the separation from you aud my children, em- 
bitters the last moments of existence. Death, but for this, would be a 
pleasing emancipation from woe: Now, alas! his dread summons will 
be obeyed with unspeakable, unavailing regret; but since my hitherto 
fair name is now coupled with infamy and crime, neither yourself nor 
my children ought to wish me to live.” ‘The concluding words were 
these : 

“ Half past 10 0’clock, A. M. My chaplain has just left me: the 
milk of human kindness circulates in bis heart ; and he hath imparted 
much consolation. A few moments only shall I inhale the vital air: 
the golden chalice shall be broken, and my immortal spirit reascend 
to the bosom of that God from whoin it emanated! Farewell, best 
and dearest of wives : — Farewell, — forever! — Forever? No—Ina 
future state we shall know each other again. Let this thought inspire 
thee with fortitude, and even tranquillity. Yes, my dear wife— we 
shall know each other hereafter. ‘The few remaining moments of my 
wretched life, must be devoted to God, in fervent prayer.” 

He spent his last moments with Dr. Bowie, the father of his wife. 
He repeatedly entreated that be might be shot, but this being incon- 
sistent with the forms of the common law, was refused. The respite 
having expired on the 23d of August, an order was sent from Dublin 
castle to Armagh for the execution of the unfortunate gentleman on 
the next day. He was executed before an immense multitude of 
people. His body was delivered to his friends and was put into a 
hearse in waiting, which immediately left town, escorted by Dr. 
Bowie, for Ayr, in Scotland, to be interred in the family vault. Mrs. 
Campbell left London by the Glascow mail on Saturday night, fran- 
tic betwixt hope and despair, but still cheered with the probability of 
her husband obtaining, at least, another respite. On Monday morning 
the friend of her husband in London, at whose house she had resided, 
received a letter from the lady’s father, with the intelligence that 
‘‘ Major Campbell wis no more.” Mrs. Campbell reached Ayr at 
the same time with the corpse of her husband, learning then, for the 
first time, the full extent of her misery. 
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RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Rhode Island, June Term, ly 
1841, at Newport. : 


Crarke v. New Jersey Stream Navication Company. 


Whenever a court of admiralty has jurisdiction over the thing itself, it is wholly un- ‘ 
important to whom it belongs. 

By the common law, foreign corporations and non-resident foreigners cannot be served 
with process by any of the courts of common law, nor can their property be attached 
to compel their appearance. This authority results from special custom or statute 
provisions. 

It seems, that the principles of the common law are inapplicable to process and pro- 
ceedings in courts of admiralty. 

The district courts of the United States, as courts of admiralty, may award at- 
tachinents against the property of foreign corporations, found within their local juris- 
diction. 

It is well settled, that a foreign corporation may sue in another jurisdiction. 


Tuts was a suit in admiralty, brought by an appeal froma pro forma 
decree of the district court dismissing the libel. The original libel 
was brought in February, 1841, and prayed only personal process 
against the corporation, and that Moses B. Ives, one of the directors 
of the company, might be brought to appear and answer the libel. 
At the return day Moses B. Ives appeared and declining to appear 
for the company, prayed that the writ might be Sismissed ; and there- 
upon it was dismissed against him personally; but the libel was 
retained for further process against the property of the company. 
Afterwards an amended libel was filed praying process against the 
property of the company to be found within the District ; and accord- ~ 
ingly the District Judge awarded a process of attachment against the : 
property ; and upon that process the marshal attached a scow, the 
property of the company, found within the district. 

The amended libel was in substance as follows : 

First. That the respondents in the month of January, in the year 
of our Lord one thousand eight hundred and forty, were common car- 
riers of merchandise on the high seas, from the city of New York, in 
the state of New York, to Stonington, in the State of Connecticut, 
and were then owners of the steamboat Lexington, then lying at the 
port of New York, in the state of New York, and which vessel was 
then used by the defendants as common carriers as aforesaid, for the 
transportation of goods, wares and merchandise on the high seas from 
the said port of New York to the port of Stonington, in the state of 4 
Connecticut. | 

Second. That the complainant, on the high seas and within the ebb 
and flow of the tide and within the admiralty and maritime jurisdic- 
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tion of the United States, and of this court, on the thirteenth day of 
January, A. D. 1840, contracted with the respondents for the trans- 
portation by water, on board of the said steamboat Lexington, from the 
said port of New York to the said port of Stonington, of twenty 
bales of cotton to the libellants belonging, of the value of fifteen hun- 
dred dollars. And the said respondents then and there for a reasona- 
ble hire or reward to be paid by the libellant therefor contracted with 
the libellants, that they would receive said twenty bales of cotton on 
board of the said steamboat Lexington, and transport the same therein 
on the high seas from said New York to said Stonington and safely 
deliver the same to the libellant. 

Third. That the complainant on the high seas and within the ebb 
and flow of the tide and within the admiralty and maritime jurisdic- 
tion of the United States and of this court, on the thirteenth day of 
January, A. D. 1840, contracted with the respondents for the trans- 
portation by water on board of the said steamboat Lexington, from 
the said port of New York to said port of Stonington, of twenty bales 
of cotton of the value of fifteen hundred dollars to the libellant be- 
longing, and thence by the railroad of the New York, Providence 
and Boston railroad company, to the city of Providence, in the state 
of Rhode Island ; and the respondents then and there for a reasona- 
ble hire or reward to be paid them therefor by the libellant, contracted 
with the libellant that they would receive said twenty bales of cotton 
on board of said steamboat Lexington, and transport the same therein 
from said port of New York on the high seas to said Stonington and 
there receive said cotton upon the cars of the said railroad company, 
and convey the same thereon to Providence, in the state of Rhode 
Island, and safely deliver the same to the libellant. 

Fourth. That the libellant, on the said 13th day of January, A. D. 
1840, at said New York delivered to the respondents at said port of 
New York, on board of the said steamboat Lexington, then lying at 
said New York and within the ebb and flow of the tide, and within 
the admiralty and maritime jurisdiction of the United States and of 
this court, and the respondents then and there received on board of 
the said steamboat the said cotton, for the purpose of transporting the 
same by water on the high seas from said New York to said Stoning- 
ton, and to deliver the same to the libellant as aforesaid. 

‘ifth. That the said steamboat Lexington sailed from said New 
York on said 13th day of January, 1840, with the said cotton on 
board and bound to said port of Stonington. Yet the said respond- 
ents, their officers, servants and agents so carelessly and improperly 
stowed the said cotton, and the engine, machinery, furniture, rigging 
and equipments of the said steamboat were so imperfect and insufii- 
cient, and the said respondents, their officers, servants, and agents so 
carelessly, improperly and negligently managed and conducted the 
said steamboat Lexington during her said voyage, that by reason of 
such improper storage, imperfect and insufficient engine, machinery, 
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furniture, rigging and equipments, and of such careless, negligent and 
improper conduct, the said steamboat, together with the said cotton to 
the libellant belonging, was destroyed by fire on the high seas and 
within the admiralty and maritime jurisdiction of the United States 
and of this court, and wholly lost. 

Sivth. That by reason of the destruction of the said steamboat 
Lexington and of the said cotton the libellant has sustained damage 
to the amount of two thousand dollars. 

Seventh. That the said New Jersey Steam Navigation Company 
are possessed of certain personal property within the said Rhode Isi- 
and District, and within the ebb and flow of the sea, and within the 
maritime and admiralty jurisdiction of this court, to wit: of the steam- 
boat called the Rhode Island, her tackle, apparel, furniture and ap- 
purtenances, and of other personal property. 

Eighth. That all and singular the premises are true, and within the 
admiralty and maritime jurisdiction of this court, in verification 
whereof, if denied, the libellant craves leave to refer to the deposi- 
tions and other proofs to be by him exhibited in the cause. 

Wherefore, the libellant prays that process in due form of law ac- 
cording to the course of admiralty and of this court, in causes of admi- 
ralty and maritime jurisdiction may issue against the respondents, 
and against the said steamboat Rhode Island, her tackle, apparel, fur- 
niture and appurtenances, or any other property to the respondents 
belonging, within the said Rhode Island District, and that the said 
property or any part therof may be attached and held to enforce the 
appearance of the respondents in this court to answer the matters 
particularly propounded and to answer the damages which may be 
awarded to the libellant for the causes aforesaid. And that this 
court would be pleased to pronounce for the damages aforesaid and 
to decree such damages to the libellant as shall to Jaw and justice 
appertain. 

To this process the company appeared under protest against the 
jurisdiction ; and afterwards by their proctor and counsel they filed 
the following plea: 

And now the New Jersey Steam Navigation Company, a corpora- 
tion duly and legally incorporated by the legislature of the state of 
New Jersey, established and transacting business in Jersey City, in 
said state of New Jersey, appear before this honorable court by Peter 
Prait, their proctor and attorney, and protesting against the process 
and the service of the same in manner and form as the same has been 
issued and served in the case of the libel and complaint of John H. 
Clarke, of Providence, in the Rhode Island District against the said 
corporation and say that this honorable court here have no cognizance 
or jurisdiction over this corporation or the subject matters set forth in 
the libel of the said libeliant to compel or require them to appear in 
this court and to plead to or answer to the said libel and complaint. 
Because the said New Jersey Steam Navigation Company are a cor- 
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ration legally incorporated by the Legislature of the State of New 
Jersey, established and transacting business in Jersey City within the 
limits and jurisdiction of the District of New Jersey and can alone 
be required and compelled to appear and plead or answer to matters 
within the maritime and admiralty jurisdiction of the United States in 
the district court of the district of New Jersey, and this honorable 
court have not jurisdiction and ought not to proceed to enforce their 
pretended claim alleged in the libel aforesaid against their property or 
against the said corporation. Wherefore the said New Jersey Steam 
Navigation Company pray that this honorable court would be pleased 
to pronounce against the libel and the process and service thereof as 
aforesaid, and that the same may be dismissed with their costs. 


The cause was then by consent of the parties brought by appeal 
to this count from a pro forma decree of the district court dismissing 
the libel. The question of jurisdiction was now argued by R. W. 
Greene for the libellant, and by Pratt and Whipple for the respond- 


ents. 


Srory J. No question has been made at the bar, that the case 
stated in the libel is a case of admiralty and maritime jurisdiction, it 
being founded in a maritime contract, and asserting as a breach thereof 
a maritime loss by negligence.’ Neither has it been doubted, that the 
process of attachment well lies in an admiralty suit against the pro- 
perty of private persons, whose property is found within the district, 
although their persons may not be found there, as well to enforce their 
appearance to the suit, as to apply it in satisfaction of the decree ren- 
dered in the suit. Ever since the elaborate examination of this whole 
subject in the case of Manro v. Almeida, (10 Wheat. R. 473) this 
question has been deemed entirely at rest. 

The real point of controversy is, whether the respondents, being a 
corporation created by, and having its corporate existence and or- 
ganization in, the state of New Jersey, is, as a foreign corporation, 
liable to a suit im personam in the admiralty in this district, not di- 
rectly, but indirectly through its attachable property here, so as to 
compel the appearance of the corporation to answer the suit, or at all 
events to subject the property attached to the final judgment and de- 
cree of the court. The whole argument turns upon this proposition, 
that there is a distinction between the case of a private person and 
that of a corporation. The former is suable in the admiralty by pro- 
cess of attachment in a suit in personam, against his property found 
in the district, although he may not personally be found within the 
district ; whereas a corporation is liable to be sued only in the state, 








' Steamboat Orleans v. Phabus, (11 Peters R. 175-184.) 
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where it has its corporate existence, and from which it derives its 
charter, and not elsewhere, although its property may be found in the 
district, where the suit is brought. 

If the present were a suit in rem against the property to enforce a 
right of property or a lien, or to subject it, as the offending thing, (as 
in cases of collision) to the direct action of the court, the case could 
not admit of any real doubt ; for in al] proceedings in rem, the court 
having jurisdiction over the property itself, it is wholly unimportant, 
whether the property belongs to a private person or to a corporation, 
to a citizen or to a foreigner, to a resident or to a non-resident, to a 
domestic or to a foreign corporation. In each and in every such case 
the jurisdiction is complete and conclusive. If the case were one 
exclusively dependent upon the local law of Rhode Island, the juris- 
diction of the court would be equally clear; for by the statute of 
Rhode Island of January, 1840, (Session Acts, p. 103) it is enacted 
that, “ when any incorporated company established without this state 
shall be indebted or liable to any person or persons, the personal and 
real estate of such company shall be liable to be attached and held to 
answer any just debt and demand.” And the mode of serving the 
process is specially pointed out by the act. 

The exemption of the corporation is sought to be established upon 
other grounds ; upon the ground, that the state law is not applicable 
to an admiralty suit, the state being incapable of conferring or taking 
away the jurisdiction of the courts of the United States ; and also 
upon the ground that the non-amesnability of a foreign corporation to 
answer in any suit in any other state, than that from which it derives 
its corporate existence and charter, upon the principles of the common 
law, which furnish a just authority or analogy for a similar rule in 
courts of admiralty. It may well be doubted, whether the principles 
of the common law, as to process and proceedings, can be properly 
imported into courts of admiralty to regulate their process or proceed- 
ings, or jurisdiction. It is plain, that the supreme court of the United 
States in Manro v. Almeida, (10 Wheat. R. 473-490) repudiated 
any such doctrine, and treated it as a grave mistake to suppose, that the 
process of attachment in the admiralty was borrowed from the foreign 
attachment by the custom of London ; or indeed that it had any other 
origin than in the civil law. 

But the argument, founded on the supposed analogies of the com- 
mon law, is not as stringent, as has been supposed. The process of the 
common law could not reach foreign corporations, for the plain reason, 
that they were not inhabitants of and had not any corporate existence 
within the realm. But this was equally true in respect to natural 
persons, not inhabitants of, or found within the realm. Foreigners, 
who were non-residents, could not be served with process to appear 
in any of the courts of common law, nor could their property be at- 
tached to compel their appearance. W henever and wherever in any 
such cases process can be served upon the property either of foreign cor- 
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porations or of foreign natural persons who are non-residents, the authori- 
ty to do so results either from special custom or from statute provisions.' 

The cases cited at the bar all turn upon this distinction. In Me 
Queen v. The Middletown Manufacturing Company, (16 John. R. 5) 
the only question was, whether a foreign attachment under the foreign 
attachment act of New York lay against the property of a foreign 
corporation ; and it was held, that no such attachment did Jay upon the 
true interpretation of the act ; and indeed that it could not lie against 
a domestic corporation ; for it could not conceal itself or abscond. ‘The 
court, upon that occasion said, that a foreign corporation could not be 
sued in New York; for the process against a corporation must be 
served upon its head or principal officer within the jurisdiction of the 
sovereignty, where this artificial body exists. ‘This is clear enough 
upon the principles of the common law, as already stated. ‘The case 
of Peckham v. North Parish of Haverhill, (146 Pick. R. 274, 285, 
286) merely affirms the same doctrine, that foreign corporations are 
without the jurisdiction of the courts of the State. But it so hap- 
pens, that an opposite doctrine has been asserted, as to the operation 
of the local laws of Pennsylvania, in cases of the process of foreign 
attachment, and it has been held, that foreign corporations are within 
the reach of that process.’ The decision in the case of Wilson v. 
Graham, (4 Wash. Cir. R. 53,) and that of Ev parte Graham, (4 
Wash. Cir. R. 211) turned upon other considerations. But the court 
there affirmed a principle, which seems directly applicable to the pres- 
ent case ; and that is, that it is essential to give jurisdiction to the dis- 
trict and circuit courts of the United States in any district, that the person 
or the thing against which the proceedings are directed should be within 
their local jurisdiction. Now, here the thing is within the jurisdiction, 
and it may be added, that even in suits im personam only, if a person, 
who is out of the jurisdiction, chooses to appear and defend the suit 
without objection, there is nothing to prevent the courts of the United 
States from entertaining the suit, if otherwise unexceptionable ; for his 
appearance without process is a waiver of the objection of the non- 
service of process within the district ; and the case does not fall within 
the prohibitory clause of the 11th section of the Judiciary Act of 
1789, ch. 20. This is clearly established.* It was applied to the 
very case of a foreign attachment against the property of non-resi- 
dent defendants in the case of Pollard v. Dwight, (4 Cranch R. 
421) where it was held, that the appearance of the defendants was a 
waiver of all objections to the non-service of process upon them within 
the district, where the suit was brought. There is nothing in the nature 





' See Com. Dig. Attachment B. D. 

* Bushel y. Com'th. Insur. Company, (15 Serg. & Rawle, 176.) 

* See Harrison v. Rowan, (1 Peters Cir. R.489) ; Gracie v. Palmer, (8 Wheat. 699) ; 
Pollard vy. Dwight, (4 Cranch 421); Knox v. Summers, (3 Cranch, 496); Logan y. 
Patrick, (5 Cranch, 280.) 
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or character of a corporation, which prevents it from falling within the 
scope of the same doctrine. The case of Flanders v. The Aitna 
Insurance Company, (3 Mason R. 158,) is directly in point on 
this very question; for there the corporation was a foreign corpora- 
tion ; and it was held, that the jurisdiction attached and the non- 
service of process within the district did not present any obstacle to 
the proceedings, as the corporation had appeared and defended the 
suit ; and it was but a privilege to the corporation to be sued within 
the district, where it was established, which it was at full liberty to 
waive. 

The supposed authorities, then, at the common law, which have 
been relied on, furnish no ground on which the present objection can 
be sustained. ‘They all turn upon this simple proposition, that a 
foreign corporation cannot be compelled to appear and defend a suit 
in any other state than that, where it is created and established, unless 
the local law otherwise provides, and property or effects of the cor- 
poration can be found, and by the local law can be attached, to respond 
the exigency of the suit, or to compel an appearance thereto. If the 
local law provides such a remedy, then it is competent for the local 
tribunals to exert it against the foreign corporation. 

Now, it is precisely in this very view, that the jurisdiction of the 
courts of admiralty applies. That jurisdiction may be executed not 
only against persons found within the district, but also by attachment 
against their property found within the district, although the persons 
are not there. ‘This was the very point decided (as we have seen) 
in Manro v. Almeida, (10 Wheat. 473.) So that the jurisdiction is 
as complete, when the property is found within the district, as it is 
when the person is there. 

What difference then can it make upon principle, whether the 
owner of the property be a natural person or a corporation? In each 
case, where the court acts upon the property, it acts solely in rem ; 
and it is at the option of the owner, whether he will appear and allow 
the proceedings to go on in personam or not. What ground is there 
to say, that a foreign corporation may not appear and defend its rights 
of property, as well as a natural person in a foreign jurisdiction? In 
all proceedings directly in rem, this is the universal rule and practice. 
It is difficult to perceive, why it is not equally true, where the property 
is before the court to be subjected to its action ; for unless there is an 
appearance and general defence, the decree of the court ultimately 
binds and acts in rem only upon the thing, which is attached. 

But upon principle, what is the foundation of the objection? It is 
exceedingly clear, that a foreign corporation may sue in another juris- 
diction. Not to multiply authorities upon so clear a point I will refer 
simply to the caseof The Bank of Augusta v. Earle, (13 Peters R. 
519, 520, 587, 588, 589, 590, 591,) where Mr. Chief Justice Taney, 
in delivering the opinion of the court, examined the subject as well 
upon principle as upon authority. If a foreign corporation may sue, 
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it may also be sued in another jurisdiction, at least to the extent of 
subjecting its property found within the jurisdiction, to the process and 
decree of the courts thereof, upon the acknowledged principle, that all 
persons and all property found within the territorial limits of any 
sovereignty are subject to its authority and laws. ‘This is a well es- 
tablished doctrine of international law.’ Even the property of foreign 
sovereigns has not been deemed exempt from this territorial jurisdic- 
tion; and courts of admiralty have not unfrequently exerted their 
authority over such property.” Bynkershoek and other jurists main- 
tain, that the private property of foreign sovereigns, whatever may be 
the case as to public property, is subject to the local jurisdiction of 
the courts, where it is found.° 

Upon the whole I find no sufficient authority upon principles of 
general, or maritime, or adiniralty law, to maintain the distinction con- 
tended for between the cases of an attachment of the property of a 
foreign corporation and that of a private person, so far as the process 
of the admiralty is concerned. ‘The exceptive plea or allegation to 
the jurisdiction of the court must therefore be overruled, and the cor- 
poration assigned to appear and answer over to the merits of the 
cause, otherwise proceedings will be had upon their default against 
the property, as in other like cases. 


DunneE.Lu v. Mason. 


Where a consignee, with a del credere commission, sells goods for his principal at a 
certain price, and afterwards, upon a suspension of specie payments in the state, re- 
ceives payment in bank notes of the state banks at a depreciated value, he is not 
entitled to deduct the amount of the depreciation from the debt, but must account 
for the full price at the specie or par value to his principal. 


Tis was an action of the case to recover a balance of account 
claimed by the plaintiff, under the following circumstances. The 
plaintiff was a calico printer at Providence ; the defendant, a commis- 
sion merchant, of the firm of Otis & Mason, New York. In the year 
of 1838, the plaintiff contracted with the firm of Otis & Mason to 
print for them a large quantity of cotton cloth at a rate fixed by the 
contract, and to receive payment for said printing in the cloth furnished 
by the plaintiff, at a price ascertained by the contract. The entire 
parcel of these prints were to be consigned to Otis & Mason to charge 
the plaintiff, on his proportion of them, the ordinary commission and 
guaranty, and the usual small charges. Instead of a division of the 
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‘Story on Conflict of Laws § 530 to § 618. 

* United States v. Wilder, (3 Sumner R. 308, 314 to 317.) 

* Bynk. De Foro Legatorum. ch. 3 and 4. 8. P. cited 7 Cranch, 125-126. The 
Prins Frederik, (2 Dodson R. 453-462.) Martin’s Law of Nations, B. 5, § 9. 
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prints into parcels, one for the plaintiff and one for the house of Otis 
& Mason, it was agreed, in order to secure fairness in the sales, that 
the plaintiff should be entitled to that proportion of the proceeds of the 
whole of the sales, deducting commission, guaranty, and the usual 
small charges, which his (the ‘plaintiff’s) proportion of the prints bore 
to the entire parcel. Sales of these prints were effected at Baltimore 
and Philadelphia by Ous & Mason, before and after the suspension 
of specie payments by the banks of those cities in October 1839. In 
making up the account with the plaintiff, the defendant’s firm, in addi- 
tion to charges of commission, guaranty, &c., charged against the 
plaintiff the difference of exchange between the cities of Philadelphia, 
Baltimore and New York, at rates varying from 6 to 10 per cent. To 
this charge for difference of exchange on sales effected before the sus- 
pension of the banks the plaintiff objected. ‘The objection was urged 
on the ground, that this was, in effect, the result of a composition by 
the defendant’s firm with the purchasers of the prints, inasmuch as 
Otis & Mason appear to have preferred taking the depreciated cur- 
rency of the banks of the cities of Philadelphia and Baltimore in pay- 
ment, rather than take the risk of the delay of payment, which would 
have been the consequence of exacting specie or its equivalent. This, 
however, was no matter of concern to the plaintiff, who was protected 
by the guaranty of Otis & Mason, as well from a partial as a total 
loss. 

The plaintiff allowed in his statement of the account for the difference 
of exchange on sales made after the suspension. ‘This he allowed to 
be fair, as the price of the goods was probably enlianced by the price 
being fixed under a depreciated currency, out of which enhancement 
he could afford to allow the difference of exchange. But as to the 
charge for difference of exchange on sales before the suspension, he in- 
sisted that the guaranty protected him from that in fairness and in justice, 
as well asat law. If the firm of Otis & Mason had preferred taking 
payment for the sales made in Baltimore and Philadelphia under a 
specie basis, after the suspension in a depreciated currency, rather than 
risk delay, or incur the expenses of a suit, or hazard some other loss, 
that was their concern, not the concern of the plaintiff, who was pro- 
tected from all these accidents by Otis & Mason’s guaranty. 

For the defendant, it was contended, that this was a partnership in 
joint adventure. This difference of exchange was a loss not contem- 
plated by the parties to the contract at the time it was formed, and it 
ought therefore to be borne equally between the parties. As the dil- 
ference of exchange was a loss, which did not originally enter into the 
contemplation of the parties, it could not have been embraced within 
the objects of the guaranty. 


Ames for the plaintiff. 
Whipple and Rivers for the defendant. 
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Srory J. in delivering the opinion of the court, said, If the plaintiff 
and defendants were originally partners in the goods, it would make no 
difference. The defendant acted under a del credere commission, and 
is therefore bound to act to the plaintiff as his principal for the full 
price, for which the goods were sold, the sale having been at the specie 
or par price. ‘The plaintiff has nothing to do with the mode, in which 
the defendant collected the debt. If the purchaser had been totally 
insolvent, the defendant must have paid the full specie value to the 
plaintiff under his guaranty ; and receiving the amount in a depreci- 
ated currency is a pro tanto loss, for which the defendant is account- 
able to the plaintiff. 


Hoiserook v. SEAGRAVES. 


Where a cause is removed from a state court'to the circuit court of the United States 
under the judiciary act of 1789, ch. 20, § 12, and special bail is given; if the bail 
afterwards seek to surrender the principal, it should be in open court, and not by a 
commitment to gaol according to the local law of the state. But if the party is so 
committed, the circuit court will, upon the petition of the bail, grant a writ of habeas 
corpus to bring the party into court, to be surrendered in discharge of his bail. 


Tuts was the case of a scire facias against the defendant as special 
bail for Willard Holbrook. The suit was commenced against the 
original defendant in the state court of common pleas. Upon the re- 
moval of the cause into this court, the bail on the original writ became 
discharged, and Seagraves became special bail for the defendant, in 
conformity with the provisions of an act of congress in relation to such 
cases. Since the taking out of this setre facias, the present defendant 
had committed his principal to the Providence county jail, and now 
moved the court, that he be discharged upon payment of costs on the 
scire facias. 'The motion being objected to, the court decided, that 
the commitment of the principal did not in this case discharge the bail. 
Cases of special bail entered for the defendant upon a removal of his 
cause from a state court into this court, are not governed by the Rhode 
Island statute, but by the common law and the acts of congress. This 
bail, therefore, could only be discharged by surrendering his principal 
into court to be taken in execution, as at common law. The defend- 
ant then took leave to answer the cause, and prayed a writ of habeas 
corpus, in order to bring the principal into court. 

On a subsequent day in the term, the party was brought into court 
upon the writ of habeas corpus, and surrendered in discharge of his 
bail, and thereupon was committed to the custody of the marshal for 
twenty days, in order that he might be charged in execution upon an 
alias execution. On this occasion, Srory J. said,—The case does 
not fall within the provision of the statute of Rhode Island respecting 
the commitment of the principal to gaol by his bail ; but it must be 
governed by the act of 1789, ch. 20, $¢ 12, and the doctrines of the 
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common law applicable to bail. We shall, therefore, order the party 
into the custody of the marshal, to remain under his custody in gaol 
for thirty days, that the plaintiff may sue out an alias writ of execu- 
tion, and charge him thereon, if he shall be so advised. 


Pratt and Atwell for the plaintiff. 
Robinson and R. W. Greene for the defendant. 


Supreme Court of Pennsylvania, May Term, 1841. 


Gorpon v. HutrcHINson, IN ERROR. 


A farmer, who seeks employment as a common carrier occasionally, or only pro hac 
vice, is responsible as such ; and not merely for negligence as an ordinary bailee. 


To this writ of error the common pleas of Mifflin county returned 
the record of an action on the case against a common carrier. The 
defendant was a farmer, and not a carrier by profession ; but he had, in 
two or three instances, carried goods for the merchants in a neighbor- 
ing town. In the autumn of 1838, he came to the plaintiff’s store in 
Belfonte, and inquired, whether he had not goods to be carried from 
Lewistown. The plaintiff gave him an order for them; but when 
they arrived some days afterwards, the head of a hogshead of molasses 
was broken out and the contents were lost. ‘The defence set up 
was, that the defendant was answerable, not as a common carrier, but 
only for negligence as an ordinary bailee. ‘The judge who tried the 
cause, directed the jury to find their verdict for the plaintiff. 


The cause was argued in this court by Blanchard for the plaintiff in 
error, and by Hale for the defendant ; and the opinion of the court 
was delivered by, 


Gisson C. J. The best definition of a common carrier in its ap- 
plication to the business of this country, is that which Mr. Jeremy 
(Law of Carriers, 4,) has taken from Gisbourne v. Hurst (1 Salk. 249,) 
which was the case of one who was at first not thought to be a com- 
mon carrier because he had, only for some small time before, brought 
cheese to London and taken such goods as he could get to carry back 
into the country at a reasonable price; but the goods having been 
distrained for the rent of a barn, into which he had put his waggon for 
safe keeping, it was finally resolved, that any man undertaking to car- 
ry the goods of all persons indifferently, is, as to exemption from dis- 
tress, a common carrier. Mr. Justice Story has cited this case (Com- 
mentaries on Bailm. 322,) to prove, that acommon carrier is one, who 
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holds himself out as ready to engage in the transportation of goods for 
hire as a business, and not as a casual occupation pro hac vice. My 
conclusion from it is entirely different. I take it a waggoner who car- 
ries goods for hire, is a common carrier, whether transportation be his 
principal and direct business or only an occasional and incidental em- 
ployment. It is true the court went no further than to say the wag- 
goner was a common carrier as to the privilege of exemption from 
distress ; but his contract was held to be, not a private undertaking as 
the court was at first inclined to consider it, but a public engagement 
by reason of his readiness to carry for any one who would employ 
him, without regard to his other avocations, ‘and he would consequent- 
ly not only be entitled to the privileges, but be subject to the respon- 
sibilities of a common carrier: indeed they are correlative, and there 
is no reason why he should enjoy the one without being burthened 
with ‘the other. Chancellor Kent (2 Comm. 597,) states the law, on 
the authority of Robinson v. Dunmore (2 Bos. and P. 416,) to be that 
a carrier for hire in a particular case, not exercising the business of a 
common carrier, is answerable only for ordinary neglect, unless he as- 
sume the risk of a common carrier by express contract ; and Mr. Jus- 
tice Story (Comm. on B. 298.) as well as the learned annotator on 
Sir William Jones’s essay (Law of Bailm. 103 d. note 3,) does the 
same on the authority of the same case. ‘Then, however, the defend- 
ant was held liable ona special contract of warranty that the goods 
should go safe ; and it was therefore not material whether he was a 
general carrier or not. ‘The judges indeed said, that the defendant 
was not a common carrier, but one who had put himself in the case 
of a common carrier by his agreement; yet even a common carrier 
may restrict his responsibility by a special acceptance of the goods, 
and may also make himself responsible by special agreement as well 
as on the custom. ‘The question of carrier or not, therefore, did not 
necessarily enter into the inquiry, and we cannot suppose that the 
judges gave it their principal attention. 

But rules which have received their form from the business of a 
people whose occupations are definite, regular, and fixed, must be ap- 
plied with much caution and no little qualification to the business of a 
people whose occupations are vague, desultory, and irregular. In 
England, one who holds himself out as a general carrier is bound to 
take employment at the current price ; but it will not be thought that 
he is bound to do so here, any more than an innkeeper is bound to re- 
ceive without distinction all who come. There, an obligation to carry 
at request upon the carrier’s particular route, is the criterion of the 
profession, but it certainly is not so here. In Pennsylvania, we had 
no carriers exclusively between particular places before the establish- 
ment of our public lines of transportation ; and, according to the 
English principle, we could have had no common carriers, for it was 
not pretended that a waggoner could be compelled to load for any part 
of the continent. But the policy of holding him answerable as an 
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insurer, was more obviously dictated by the solitary and mountainous 
regions through which his course for the most part lay, than it is by 
the frequented thoroughfares of England. But the Pennsylvania 
waggoner was not always such even by. profession. No inconsiderable 
part of the transportation was done by the farmers of the interior who 
took their produce to Philadelphia and procured return loads for the 
retail merchants in the neighboring towns ; and many of them passed 
by their homes with loads to Pittsburg or Wheeling, the principal 
points of embarkation on the Ohio. But no one supposed they were 
not responsible as common carriers ; and they always compensated 
losses as such. ‘They presented themselves as applicants for employ- 
ment to those who could give it; and were not distinguishable in their 
appearance or in the equipments of their tears, from carriers by pro- 
fession. I can readily understand why a carpenter, encouraged by 
an employer to undertake the job of a cabinet maker, shall not be 
bound to buy the skill of a workman to the execution of it; or why 
a farmer taking his horses from the plough to turn teamster at the so- 
licitation of his neighbor, shall be answerable for nothing less than 
want of good faith: but I am unable to understand why a waggoner 
soliciting employment as a common carrier shall be prevented by the 
nature of any other employment which he may sometimes follow, 
from contracting the responsibility of one. What has a merchant to 
do with the private business of those who publicly solicit employment 
from him? They offer themselves to him as competent to perform 
the service required, and in the absence of express reservation, they 
contract to perform it on the usual terms and under the usual respon- 
sibility. Now what is the case here? ‘The defendant is a farmer, 
but has occasionally done jobs as a carrier. ‘That however is imma- 
terial. He applied for the transportation of these goods as a matter 
of business, and consequently on the usual conditions. His agency 
was not sought in consequence of a special confidence reposed in him 
— there was nothing special in the case —on the contrary the em- 
ployment was sought by himself, and there is nothing to show that it 
was given on terms of diminished responsibility. ‘There was evidence 
of negligence before the jury; but independent of that we are of 
opinion that he is liable for the loss as an insurer. 
Judgment affirmed. 





Supreme Judicial Court, Massachusetts, March Term, (held by 
adjournment in June) 1841, at Boston. 


ComMoNWEALTH v. Dana. 





The right to search for and seize private papers does not exist by the common law. 
The provision in the Revised Statutes of Massachusetts, by which any magistrate, under 
certain circumstances, is autherized to issue warrants to search for and seize lottery 
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tickets, or materials for a lottery, is not inconsistent with the 14th article of the bill 
of rights. 

Held, that the warrant in this case was in conformity with all the requisitions of the 
statute and the declaration of rights ; and that it was properly executed. 

When papers are offered in evidence, the court will take no notice how they were ob- 
tained, whether lawfully or unlawfully ; nor will the court form a collateral issue 
to determine that question. 

It is no valid defence to a charge of selling lottery tickets contrary to the statute of 
this state, that they were tickets of a lottery authorized by the laws of another 
state. 

A defendant is not to be convicted by circumstantial evidence, if all the facts proved 
can be reasonably accounted for, without inferring his guilt. 

Objections to the sufficiency of the indictment, overruled. 


The facts in this case sufficiently appear in the opinion of the court, 
which was delivered by 


Witve J. This was an indictment for the alleged violation of 
chapter 132 of the Revised Statutes, prohibiting the sale of lottery 
tickets, or the possession of the same with intent to sell or to offer 
them for sale, or the aiding and assisting in any such sale. The case 
comes before the court on sundry exceptions to the rulings of the judge 
of the municipal court, at the trial. 

In support of the issue joined in the case, the attorney for the 
commonwealth offered in evidence the copy of a search warrant, is- 
sued from the police court, to the admission of which the defendant’s 
counsel objected, on the ground that the same had been issued im- 
providently, and was void in law. It appears that the warrant was 
issued on the complaint of one Jonathan F. Pulsifer, under oath, in 
which he alleges, that he had good reason to believe, and did believe, 
that lottery tickets, and materials for a lottery, unlawfully made, for 
the purpose of drawing a lottery, were concealed in the office of the 
defendant and sundry other places. 

By the Revised Statutes, ch. 142, sec. 2, any magistrate is au- 
thorized to issue warrants to search for and seize lottery tickets, or 
materials for a lottery, unlawfully made, provided or procured, for 
the purpose of drawing a lottery, when he shall be satisfied that there 
is reasonable cause, upon complaint made on oath, that the complain- 
ant believes that lottery tickets or materials for a lottery, are concealed 
in any particular house or place. 

If this be a valid law, the objection of the defendant’s counsel fails, 
but they contend that it is void, being contrary to civil liberty, natural 
justice, and the bill of rights, the 14th article of which declares that 
‘every subject has a right to be secure from all unreasonable searches 
and seizures of his person, his houses, his papers, and all his posses- 
sions ; all warrants, therefore, are contrary to this right, if the cause or 
foundation of them be not previously supported by oath or affirmation.” 

The question is, whether the search for, and the seizure of, the 
defendant’s papers and property, directed by the warrant in this case, 
were an unreasonable search and seizure. ‘The defendant’s counsel 
maintain that such searches and seizures are utterly inconsistent with 
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the plainest principles of the common law, and the natural rights of man- 
kind. That the right to search for and seize private papers is unknown 

to the common law, was most conclusively shown by the able opinion 
of Lord Camden, in the case of Entick v. Carrington, (19 How- 
ell’s State Trials, 1029.) Such aright or power had for a long time 
before been exercised and maintained during the arbitrary reigns of 
the Stuarts and afterwards. ‘The power assumed was to search any 
man’s house, to break open every room, desk or trunk, if necessary, 
and to seize and carry away all his books and papers of every de- 
scription, and this on mere suspicion, without probable cause, and 
without any previous accusation against him. Under this was the 
power claimed by the secretary of state, Lord Halifax, in the case of 
Entick vy. Carrington, which was decided by the whole court to be 
manifestly illegal, and unsupported by one single citation from any 
law book extant.” “ Papers,” said Lord Camden n, “are the owner's 
goods and chattels; they are his dearest property ; and are so far from 
enduring a seizure, that they will hardly bear an inspection; and 
though the eye cannot by the law of England be guilty of a trespass, 
yet where private papers are removed and carried away, the secret 
nature of those goods will be an aggravation of the trespass, and de- 
mand more considerable damages in that respect. Where is the 
written law that gives any magistrate such a power? I can safely 
answer there is none; and therefore it is too much for us without 
such authority to pronounce a practice legal, which would be sub- 
versive of all the comforts of society.” It was urged by counsel 
that case that though the practice could not be maintained by any 
direct law, yet it bore a resemblance to the known case of search for, 
and seizure of stolen goods. ‘This case of searching for stolen goods, 
said Lord Camden, crept into the law by imperceptible practice, and 
that Lord Coke denied its legality. ‘ Observe too,” he says, “ the cau- 
tion with which the law proceeds in this singular case. ‘There must 
be a full charge upon oath of a theft committed. ‘The owner must 
swear that the goods are lodged in such a place. He must attend at 
the execution of the warrant to show them the officer, who must see 
that they answer the description.” ‘If it should be said,” he adds, 
“that the same law which has with so much circumspection guarded 
the case of stolen goods from mischief, would likewise in the other 

case protect the subject by adding proper checks, &c. My answer 
is that precautions would have been long since established by law, if 
the power itself bad been legal; and that the want of them is an un- 
deniable argument against the legality of the thing.” 

These citations from the opinion of Lord Camden, in the opinion 
of the court, show, to some extent, the grounds and principles upon 
which the important decision in Entick v. Carrington was founded. 
And they show clearly, that that decision and those principles have 
but little bearing on the present case. ‘The framers of our constitu- 
tion were not ignorant of those principles. ‘They were well known 
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and warmly cherished by those enlightened statesmen as important and 
necessary for the security of civil liberty. They had been discussed 
and powerfully and eloquently maintained in the discussions had re- 
specting writs of assistance, several years before the decision in En- 
tick v. Carrington. 

With the fresh recollection of those stirring discussions, and of the 
revolution which followed them, the article in the bill of rights re- 
specting searches and seizures was framed and adopted. ‘This article 
does not prohibit all searches and seizures of a man’s person, bis pa- 
pers, and possessions ; but such only as are unreasonable, and the 
foundation of which is not previously supported by oath or aftirma- 
tion. But the legislature were not deprived of the power to author- 
ize search warrants for probable causes, supported by oath or aftirm- 
ation, and for the punishment or suppression of any violation of law. 
The law therefore, authorizing search warrants, in certain cases, is 
in no respect inconsistent with the declaration of rights. 

We are also of opinion, that the warrant in this case is in 
conformity with all the requisitions of the statute and the declara- 
tion of rights. ‘The complaint is under oath, and alleges a proba- 
ble cause to authorize the search and seizure. ‘The articles seized 
are described, and the place in which they were concealed is des- 
ignated, with sufficient certainty. ‘There could be no difficulty in 
ascertaining by inspection the articles which the officer was directed 
to seize. ‘The place of concealment is alleged to be the office of 
the defendant, No. 2, Devonshire street, rear of 23, State street. The 
defendant occupied that office, and the fact that another person occu- 
pied it with him cannot be considered as constituting a material 
variance. 

It has been objected that the articles seized are not described, 
nor is the place of concealment designated in the warrant, but only 
in the complaint. But considering that the complaint and the war- 
rant are on the same paper, that there is a reference in the war- 
rant to the complaint, for the description of the articles to be seized, 
and that this form of proceeding has been uniform for more than fifty 
years in search warrants for stolen goods. We cannot think that this 
formal objection has any foundation. 

It has been objected further, that the warrant was illegally served 
because the officer seized “ books, &c.” and it is argued that books 
were not “materials for a lottery.” But we think that books 
kept in relation to the proceedings relative to a lottery are to be 
considered as materials for a lottery, and it does not appear that any 
other books were seized. 

Again, it has been urged, that the seizure of the lottery tickets 
and materials for a lottery, for the purpose of using them as evidence 
against the defendant, is virtually compelling him to furnish evidence 
against himself in violation of another article in the declaration of 
rights. But the right of search and seizure does not depend on the 

















150 Recent American Decisions. 





question, whether the papers or property seized were intended to be 
used in evidence against the offender or not. 

The possession of lottery tickets with the intent to sell them was 
a violation of law. The defendant’s possession therefore was unlaw- 
ful, and the tickets were liable to seizure as belonging to the corpus 
delicti, or for the purpose of preventing any further violations of 
law. 

In cases of the seizure of stolen goods on search warrants, the 
goods have in almost all cases been given in evidence against the offen- 
der, and no one, I apprehend, ever supposed that a seizure for that 
purpose is a violation of the declaration of rights, and in this respect 
there is no distinction between the seizure of stolen goods and the 
seizure of lottery tickets. 

There is another conclusive answer to all these objections. Admit- 
ting that the lottery tickets and materials were illegally seized, still 
this is no legal objection to the admission of them in evidence. If 
the search warrant were illegal, or if the officer serving the warrant 
exceeded his authority, the party on whose complaint the warrant is- 
sued, or the officer would be responsible for the wrong done ; but this 
is no good reason for excluding the papers seized as evidence, if they 
were pertinent to the issue, as they unquestionably were. When pa- 
pers are offered in evidence, the court can take no notice how they 
were obtained, whether lawfully or unlawfully ; nor would they form 
a collateral issue to determine that question. ‘This point was de- 
cided in the cases of Jordan v. Lewis and Legatt v. Tollervey, (14 
East. 304-306) ; and we are entirely satisfied that the principle on 
which these cases were decided is sound and well established. On 
either of these grounds, therefore, we are of the opinion, that the 
evidence on the part of the commonwealth was rightfully admitted. 

In the defence, a copy of an act of the state of Rhode Island was 
offered in evidence, by which it appeared, that the tickets seized in 
the defendant’s possession were duly issued under the authority of that 
state. This evidence was rejected as immaterial, and we think 
it was rightfully rejected for that reason. The laws of Rhode Island, 
or any other state, have no force in this commonwealth. It was true, 
the court, on the principle of comity, will take notice of the laws of 
another state, and will enforce contracts made there, or in reference 
to such laws. 

But the principle of comity has no application to the present case. 
The defendant is charged with an offence committed in this common- 
wealth, in violation of the Revised Statutes, ch. 132, $$. 1, 2. And 
according to the construction we give to that statute, it would 
be no defence to prove that the tickets found in the defendant’s pos- 
session, with the intent charged in the indictment, were duly issued 
by the authority of the state of Rhode Island. 

By the first section, ‘“ Every person who shall set up or promote 
any lottery, not authorized by law, for money, &c.,” is made liable to 
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be punished bya fine not exceeding two thousand dollars. And by the 
second section, “ Every person who shall sell, orshall offer for sale, or 
shall have in his possession, with intent to sell, or to offer to sell, any 
ticket, or share of a ticket, in any such lottery, shall be liable to be 
punished by a like fine. 

The question depends on the meaning of the words “not au- 
thorized by law,” in respect to which we cannot entertain a 
doubt. By the ound “law,” as we think, the legislature intended 
to refer to the municipal law of this commonwealth—the law of the 
Jand—or in other words any law having force in this commonwealth, 
either by a statute of its legislature, or by a Jaw of the United States. 
T’o suppose that the legislature intended to allow the sale of tickets 
in a lottery, authorized by another state, is such an impeachment of 
the dianesomnent and foresight of the legislature, as cannot be ad- 
mitted. Such a supposition is inconsistent with the manifest design 
of the statute, which was to suppress lotteries not authorized by law, 
and to prevent the sale of any tickets in such lotteries, and thus to 
put a stop, as far as might be, to the many evils resulting from that 
species of gambling. 

It has been argued by the defendant's counsel, that the legislature 
did not intend to ‘prohibit the sale of tickets in lotteries authorized by 
the law of another state, because, by a former statute, the sale of all 
tickets not authorized “by the law of this commonwealth,” were 
prohibited, whereas, by the Revised Statutes, a different phraseology 
was adopted, and the words “ of this commonwealth ” are omitted, and 
the rule of construction laid down in Ellis vy. Paige and another, (1 
Pickering’s Reports, 45,) is relied on, which is, “ that when any 
statute is revised, or one act framed from another, some parts being 
omitted, the parts omitted are net to be revived by construction, but 
are to be considered as annulled.” This rule, in the opinion of the 
court, has no bearing upon the question in controversy. ‘There is no 
necessity for reviving by construction, the words omitted, for the omis- 
sion does not change the meaning. ‘The words are superfluous, and no 
certain inference can be drawn from the omission of them in the 
Revised Statutes. One of the objects of the revision of our laws was 
to condense them by change of phraseology, and the rejection of all 
superfluous words, which has been frequently done, where there is evi- 
dently no change of meaning by the change of language or the omis- 
sion of the superfluous parts of the former statutes. We think, there- 
fore, that the ‘statute under consideration, is to be construed in the 
same manner as it would be if there had been no previous statute 
on the same subject. 

The only remaining exception is to the instruction of the court to 
the jury. The defendant’s counsel except to the instruction as to the 
evidence of the defendant’s intent to sell the tickets found in his pos- 
session. ‘The court was requested to instruct the jury that they could 
not infer a guilty intention on the part of the defendant, unless all the 
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circumstances were such as to be inconsistent with any other hy pothe- 
sis than an intention to sell the tickets. 

Such an instruction would be clearly wrong, for the most extrava- 
gant and unreasonable hypothesis may be imagined to account for any 
facts on false grounds. 

The true rule is, that a defendant is not to be convicted by circum- 
stantial evidence, if all the facts proved, can be reasonably accounted 
for, without inferring the defendant’s guilt. And substantially, though 
not in terms, the jury were so instructed. They were instructed, that 
if from the whole of the evidence on the part of the commonwealth, 
they were led to the belief that the defendant did sell and deal in lot- 
tery tickets, and had them in his possession for that purpose, as charged 
in the indictment, to find him guilty, unless he bad succeeded on his 
part, as it had become his duty, to explain those facts and circum- 
stances consistently with his innocence of that unlawful intention.” 

To this charge to the jury, if rightly understood, we think there is 
no legal exception. It has been objected that by the charge the 
burden of proof was thrown on the defendant to prove his innocence. 
But we think this is not the meaning of the charge, for the jury were 
instructed, that they were not authorized to find the defendant guilty, 
unless the evidence was such as to lead them to believe that he was 
guilty. ‘The remark that it was the duty of the defendant to explain 
those facts and circumstances proved against him, consistently with 
his innocence, meant no more than he ought so to do. But still, if 
he failed, they were not to find a verdict against him, unless on 
the whole evidence they believed him guilty. If they doubted, 
they were to acquit him. So the case was left to the jury on the 
right footing, namely, that the burden of proof was not shifted, but 
still remained on the commonwealth to prove the guilt of the defend- 
ant, and if a reasonable doubt remained, the defendant was to be 
acquitted. Exceptions overruled. 


Austin, attorney general, for the commonwealth. 


Choate and English, and Patten of New York, for the defendant. 


At a subsequent day of the term, the counsel for the defendent made 
a motion in arrest of judgment, which was argued by 


English, for the defendant, and by 
Austin, attorney general, for the commonwealth. 


Suaw C. J. said the court were not aware of any definite rule against 
hearing a motion of this kind, even at so late a period, but it was their 
wish, that whenever counsel intended to move in arrest, in a case where 
exceptions were already pending, the motion should accompany 
the exceptions in point of time, because the consideration of the one 

might save the trouble, in some cases, of argument and consideration 
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of the other. The main ground of the motion in arrest of judgment in 
this case was, that the indictment did not aver, that the intent of the 
defendant was to sell lottery tickets in this commonwealth. The 
averment was general, not specifying the place where the tickets were 
intended to be sold, whether in this commonwealth or elsewhere. In 
this respect the indictment followed the express phraseology of the 
statute. In the opinion of the court, the intent to sell generally, in- 
cluded the intent to sell in this commonwealth as well as any other 
place, but if a party accused should, upon his trial before the jury, 
offer to prove that he was merely conveying tickets through this state 
to some other, to be there disposed of, and not to be sold here, it 
would be a question well worthy of consideration, whether such fact, 
if proved, would not constitute a good defence. 

Judgment was thereupon rendered for the commonwealth. The 
defendant was immediately put to the bar and sentenced to pay a fine 
of two hundred dollars to the use of the commonwealth, and the costs 
of prosecution. 





District Court of the United States, Massachusetts, July 7, 1841, 
at Boston. 


Crark v. Tue Barx Leoparp. 


ene’ the circumstances of this case, the court refused to enforce certain bottomry 
onds. 

Tuts was a libel filed for the recovery of several sums of money, 
alleged to have been advanced at different times by the libellant in 
the years 1834 and 1835, and claimed to be secured by different in- 
struments, designated as bottomry bonds. ‘The Ocean Insurance 
Company appeared as claimants, under protest, as owners of a bot- 
tomry bond executed by P. & C. Flint & Co. on the 20th July, 1833, 
on a loan of $8,000 ; and excepted to the jurisdiction of the court, on 
the ground that the bonds stated in the libel were not bottomry bonds, 
(1) inasmuch as the respective masters of the bark had bound them- 
selves personally and at all events for the repayment of the money ; 
and (2) because the lender took upon himself no maritime risks, al- 
though there was a stipulation for maritime interest in the different in- 
struments. A defensive allegation was also made, that if the instru- 
ments were to be considered as of the character of bottomry bonds, 
they ought not to have priority over the bond of the claimants, because 
the libellant had wrongfully taken possession of the bark, and the ex- 
penses, &c. to secure which: the bonds articled were taken, arose dur- 
ing a wrongful detention. ‘There was much evidence in the case, 
but the most important of it disclosed the following facts. 

In January, 1834, an arrangement was made in Boston, between 
the Flints, Clark, and S. Austin, agent for George Wildes & Co. to 
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send the bark to the Havana, to Clark’s consignment, to be there 
loaded for Cowes and a market. In February afterwards the Flints 
stopped payment, and made an assignment of their property to Cart- 
wright & Train, for the benefit of their creditors : the latter confirmed 
the arrangement about the bark, but Clark declined to become a party 
to the assignment ; sent out to the Havana tocountermand the loading 
of the bark, and claimed to hold her as security, or rather, as he 
termed it, to ‘‘ embargo her,” for the amount due to him from Flint & 
Co. Both the assignees and the Ocean Insurance Company, sent out 
powers to the Havana to demand there the restoration of the bark, but 
were unsuccessful in the object. Those of the bonds articled in the 
libel were executed at Havana during the detention, one by the master 
originally appointed, the others by masters appointed under the direc- 
tion of Clark. It appeared, that after some detention, the bark was 
despatched by Clark on various voyages, and without crediting the 
freights earned against the expenses, he passed them to the credit side 
of a general account with the Flints, and debited them with a loss on 
cargo upon one of the voyages. ‘The bonds were taken by his direc- 
tion, so as to include wages and all port charges, with insurance, &c. 
Eventually the bark was sent to Antwerp, where a fourth bond of 
similar character was executed, and from that port she departed for 
and arrived at Monte Video, where, after legal proceedings of many 
months duration, the bark was delivered up by the tribunals to the 
agents of the assignees. To cover the expenses of these last proceed- 
ings, a fifth bond was executed, under which the vessel returned to 
Boston in the spring of 1837. No sanction to the doings of Clark 
appeared to have been given at any time by the F'lints, the assignees, 
or the Insurance Company. 

This case was argued at much length more than a year ago, and 
has since been retained under advisement. 


Washburn for the libellant. 
Aylwin and Paine for the claimants. 


Davis J. now delivered his opinion. After remarking that the case 
was peculiar, and having much in the various transactions that was 
strange, he proceeded shortly to recapitulate the facts. Passing over 
the exceptions taken to the jurisdiction, and the point raised, whether 
the libellant was entitled to any relief either in a court of law or equi- 
ty, he held that Clark, having abandoned his character of consignee, 
had placed himself in a position that did not permit the court to en- 
force the instruments articled as bottomry bonds. He gave up the 
relation of consignee, in which, under proper circumstances, a bond 
might be taken to himself, and chose to employ the vessel as he saw 
fit, without accounting for the earnings. It was impossible that these 
bonds could be sustained here, whatever might be done in any other 
jurisdiction. The judge then declared that he must dismiss the libel 
with costs to the claimants. 
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DIGEST OF AMERICAN CASES. 


Selections from 1 Meigs’s (Tennessee) Reports. 


ACCOUNT. |will bind the principal though the agent 
1. If a machinest sell a worthless has secret instruction limiting his pow- 
machine for a guod one, he will be com- er as to such contracts or acts specifi- 
pelled in equity to account for any part cally. Walker v. Skipwith, 508. 
of the purchase money paid him, or his 


bond fide assignee by the purchaser.| , AGREEMENT. 
Donelson v. Young, 155. | 1. If a creditor, having executed a 


2. A receipt obtained from a ward by mortgage or deed of trust of certain 
a guardian, acknowledging satisfaction town lots, to secure the payment of a 
of all demands against him,though given debt, refuse to acknowledge the execu- 
after the majority of the ward, will be tion of the deed so as to admit it to regis- 
no bar to the guardian's accounting in tration, and thereby extract from the 
equity with the ward. McCollom v. creditor an agreement to receive the lots 


Smith, 342. in payment and a submission to referees 
of the question whether the creditor 
ACTION. should receive the lots in payment ata 


1. An action at law cannot be sus- price to be fixed by them, and an award 
tained against a person in the character be made accordingly, — such agreement 
of guardian of a lunatic, without join- and award will not be specifically exe- 
ing the non compos in the action as a cuted in chancery, because of the moral 
party defendant. He must be a party ‘constraint under which the party acted 
plaintiff when suing, and a party de-jin making the agreement and submis- 
fendant when sued. 2 Saund. 333;'sion, and the violation of good faith 
note 4. Rodgers v. Ellison, $8. whereby they were obtained. Rice v. 

_2. If a count against a party as guar- | Rawlings, 499. 
dian of a lunatic be joined with one! 2. The specific execution of an agree- 
against him in his own right, it is a |ment for the construction of machinery 
misjoinder, and may be excepted to by for a certain purpose, will not be de- 
demurrer, orin arrest of judgment. 14.90. \creed at the suit of the undertaker or his 

3. The general language in Mills v. ‘assignee, if the machinery fail to an- 
Duryee, 7 Cranch, 481, and Hampton v. |swer the purpose of its construction, 
McConnell, 3 Wheaton, 234,— “that though the party, on whose premises, 
whatever pleas would be good to a suit and for whose use the work was done, 
brought upon a judgment in the state take possession of the premises. ‘To 
Where it was originally rendered, and lentitle the undertaker to a specific exe- 
none other can be pleaded in any other cution in such case, that is, to a decree 
court in the United States” — is to be |for the stipulated compensation for his 
understood of pleas affecting the validity |labor, the party for whom the work was 
and conclusive effect of judgments as done, must take possession of, use, and 
evidence, — not of pleas affecting only loceupy the works as his own, and for 
the remedy. Estes v. Kyle, 34. the end for which they were designed. 

Pearl vy. Nashville, 597. 
AGENT AND PRINCIPAL. 

The contracts and acts of a general ARBITRATION. 

agent within the scope of his authority,| A submission to referees to value 
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realty, which the parties had verbally 
agreed to give and take payment of a 
debt at the valuation of the referees, 
and a valuation in writing and under 


the seal of the referees will not take the | 
case out of the statute of frauds. Rice | 


v. Rawlings, 496. 


ASSIGNMENT IN TRUST FOR CREDITORS. 

1. If an assigning debtor make his 
note, at the time of the assignment, to 
the creditor, not to secure a debt then 
due, or advance then made; but in con- 
sideration of the creditor's verbal pro- 
mise to allow him a further credit to 
support his family, or carry on his busi- 
ness, and such note purport to be se- 
cured by the assignment amongst the 
real debts mentioned in it,—the deed 
will be set aside at the suit of a judg- 
ment creditor of the assignor, as fol 
ulent and void. Peacock v. Tomkins, 
317. 

2. If an assignment embrace some 
effects which are liable to execution at 
law, and some that are not, and it be 
set aside for constructive fraud at the 
suitof a judgment creditor of the as- 
signor, the assignee wil! account. 

To the judgment Creditor — 

1. For such effects, as existing in 
specie, when the fi. fa. was issued, 
would, in the absenée of the assign- 
ment, have been subject to its lien. 

2. For the proceeds of such effects. 
To all the creditors parties in the sat — 

3. For all effects in his hands not 
subject to execution at law, as choses 
in action, money, stock, &c. 

Exceptions — 

4. He will be allowed to retain so 
much of the proceeds of the debtor’s 
effects converted into cash, as will pay 
his own debts if a creditor; and he will 
also be allowed a credit for any bond fide 
debt of the assigning debtor paid by 
him as assignee or trustee before the 
complainant’s lien attached: as also for 
all reasonable charges and commissions 
for care, and sale of effects, and collec- 
tions. Jb. 329. 

3. An assignment of articles consu- 
mable in the using, to secure the pay- 
ment of a debt, is fraudulent, per se, if 
the deed stipulate that the debtor shall 
retain the possession and use of them. 
But a reservation by the vendor, with 
the purchaser's consent, of the posses- 
sion and use of articles absolutely sold, 
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| using, is only a badge of fraud. 3 Yer- 
ger, 502; 4 Tb. 541; 8 Ib. 419. Rich- 
| mond v. Crudop, 581. 

BAILMENT. 

1. A hirer of a slave fora specific 
purpose is responsible for all damages 
arising from employing the slave ina 
different service; as he is also, fora 
loss occurring while the slave is so em- 
ployed, though the proximate cause of 
/such loss was inevitable casualty. An- 
| gus v. Dickerson, 459. 
| 2. It is a fraud upon the rights of the 
| owner, and a conversion, to put a slave 
to a service entirely different from that 
|for which he was hired. Story, Bail- 
/'ments,§ 413. Jb. 469. 

3. In case of a general hiring, the 
hirer is only responsible for ordinary 
/meglect. Jd. 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

| 1. Though the holder of a negotiable 
| security know the residence of the in- 
| dorser, yet he may not know the post 
office nearest thereto; and in such case, 
notice of the protest directed to the post 
office, which, after diligent inquiry, is 
supposed to be nearest, will bind the 
indorser. Marsh v. Barr, 68. 

2. Inquiry made of such persons 
where the security is made payable, as 
may reasonably be supposed capable of 
giving the desired information, is dili- 
gent inquiry in legal contemplation. 
th. 70. 

3. Collection of note given to a ma- 
chinist for a worthless machine, wheth- 
er he knew its quality or not, will be 
restrained by injunction. But not in 
the hands of a bond fide assignee. Do- 
nelson v. Young, 156. So if obtained 
by fraud or deceit. Note 158, 7+. Chitty 
on Bills, 119, 8th Am. Ed. But cellec- 
tion of one given for price of land will 
not be enjoined at the suit of the pur- 
chaser who has not been disturbed in 
the possession, though the vender had 
no title, or his tithe was incumbered. 
Meadows v. Hopkins, 181. 

4. The force of an undertaking by 
one indorser “to take the shoes of the 
other as regards the indorsement,” for 
a certain sum, is not to pay thatsum in 
discharge of the wr pea but to be liable 
instead of the party whose place is as- 
sumed. Nashville Bank vy. Grundy, 





though they are consumable in the! 256. 























BOUNDARIES. 

1. If granted land, not originally 
marked by the surveyor, —or whose | 
marks have become obliterated or ob- 
secure, be afterwards marked, or re- 
marked, by the owner of the whole, or 
part, in good faith, and in reasonable | 
conformity with the calls of the patent; 
—such private marking or re-marking 
operates as an estoppel on the owner, 
the state, and subsequent parties, — 
precluding the owner from claiming 
land not included by the newly marked 
or re-marked lines, and the state from 
claiming that which is included there- 
by. Riggs v. Parker's lessee, 43. 

‘2. What marking or re-marking is 
bond fide, and in reasonable conformity 
with the calls of the patent, is a ques- | 
tion of fact, depending on the circum- | 
stances of each case. Jb. 50. 

3. Where the origina] boundaries of | 
private possessions have been destroy- | 
ed, or are unknown, or rot well ascer- 
tained, —a survey made by the owner | 
in reasonable conformity with his title | 
deeds or papers, is held to be an ascer- | 
tainment of the very land owned by 
him,—— and to conclude him upon 
grounds of public policy, and for the 
security and repose of others. Quere, | 
whether the reason of the doctrine ap- 
plies to femes covert? Yarborough v. 
Abernethy, 413. 

4. If the parties know where the 
true line is, and by agreement make 
another, — this would be a parol trans- 
fer of land, and would be void by the 
statute of frauds. Jb. 420. | 


CARRIER. | 

1. The liability of a common carrier 
cannot be limited by secret instructions | 
given to his general agent. Walker v. 
Skipwith, 502. 

2. When a stage proprietor has ha- | 
bitually carried in his coaches persons 
and baggage, or packages, the regula- | 
tions of his line and instructions to his | 
agents — not to receive goods to be car- | 
ried, except as the baggage of passen- 
gers, or in the care of passengers, but 
atthe risk of the owner, or persons | 
sending them, — will not limit his lia- 
bility for the goods received by his | 
agents, unless the owner or his agent 
was notified of the rule or instructions | 
at the time of the receipt of the goods. 
Jb. 507. Harrison’s Digest, 555-6-7. 
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CASE, ACTION OF. 
1. The performance in an improper 
manner, place, or time, of an act which 


it was a party’s duty, contract, or right 


to do, is a misfeasance. Chitty’s Gen- 
eral Practice, 9. Childress v. Yourie, 
561. 

2. To go through the exercises of the 
militia drill in the public squares and 
business resorts of towns and villages 
isa misfeasance. Jb. 503. 

3. The officer, under whose command 
the exercises of the militia drill is per- 
formed in the business resorts of towns, 
is responsible for consequential dama- 
ges; as if a team hitched to a wagon 
and standing in the usual resorts of 
business run away, whereby one of the 
horses is killed, the captain is responsi- 
ble for his value. J. 563. 


CONFLICT OF LAWS. 

1. The marital right to the wife’s mo- 
vables is determined as follows: (1.) Ip 
case there is no determinate domicil of 
either husband or wife, at the time of 
the marriage, — by the /ex loci contrac- 
tus. (2.) In case they have different 


' domicils — by the law of the husband’s 


domicil. (3.) In case they agree, pre- 
viously to the marriage, upon a place of 


‘residence after it, and that place actu- 


ally become the place of the matrimo- 
nial domicil, — by the law of that place. 
(4.) In case there is a change of domi- 
cil after the marriage, — the law of the 
new domicil determines the marital 
right in the wife’s movables, acquired 
after the change, in the place of the 
new domicil. 

2. And in all cases, the marital right 
to the wife’s immovables is determined 
by the lex loci ret site. 

3. If the husband and wife have their 
domicil in Tennessee, and a person die 
intestate in Louisiana, of whom the 
wife is a legal heir, leaving movables 
and immovables, which on petition of 
some of the heirs, are converted into 
cash or choses in action by a judicial 
sale,— the conversion, per se, will not 
affect the marital right; but that right 
will be determined by the law of Ten- 
nessee as to so much of the share as 
was movable, and by the law of Louis- 
iana as to the rest. And the law is 
the same, though he reduce the share, 
thus converted to possession, if it be 


' done without her consent; but if it be 
‘reduced into possession by the husband 
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under a power of attorney from his wife, 
his marital right will be determined by 
the law of Tennessee. Aneeland v. 
Ensley, 620. 


CONSTITUTIONAL LAW. 

1. Defendants in criminal cases have 
the constitutional right to have the wit- 
nesses personally present at the trial; 
and this though the prosecuting officer 
is willing to admit the facts which it is 
expected they will prove. Goodman v. 
The State, 195. 

2. The admission of them in evi- 
dence is no violation of this provision 
of the constitution. The right of con- 
fronting witnesses, and the admissi- 
bility of dying declarations are coeval 
principles of the common law. The 
first was inserted in the constitution 
because it had been maintained with 
difficulty against the crown by the popu- 
lar party. The other had never been 
debated between these, and hence was 
omitted. Anthony v. The State, 265. 

3. It is not a violation of the obliga- 
tion of contracts to release prosecution 
surety or bail, and substitute another 
instead of the first, —there being no 
contract on the part of him for whose 
indemnity the surety was taken. Craig- 
head vy. The State Bank, 199. 

4. Free blacks are not citizens with- 
in the meaning of the constitution of 
the United States, that “ the citizens of 
each state shall be entitled to all the 

rivileges and immunities of citizens 
in the several states.” The State v. 
Claiborne, 331. 

5. A state statute making it unlaw- 
ful for any free person of color to re- 
move himself to the state to reside 
therein, and remain therein twenty 
days, does not violate this provision of 
the constitution. Jb. 338. 


HUSBAND AND WIFE. 

A disposition made by a feme sole of 
her property after a contract of mar- 
riage, and before its solemnization, will 





be fraudulent as against the husband, 
who has been kept ignorant of the trans- 
action. 2 P. W. 674; 2 Bro. C. C. 345; 
1 Ves. jr. 22; 2Cox. 28; 1 Cond. Eng. 
Ch. R.188. Jordan vy. Black, 142. 


SALE OF LAND. 

1. A right of permanently overflow- 
ing the land of another, by a mill-dam 
to be constructed below his line is a 
hereditament; and acontract for the 
sale of it must, therefore, be in writing. 
Harris v. Miller, 158. 

2. Re-marking does not proceed upon 
the idea of a transmission of title, but 
upon that of ascertaining boundaries 
which are unknown ; and though it have, 
in any case, the effect of changing the 
possession of any given land from one 
to another, it is not within the statute 
of frauds, because it is not a sale; but 
if the boundary be known, and the par- 
ties agree upon a new one, whereby 
there is a change of possession, that is 
void under the statute of frauds. Yar- 
boroagh v. Abernethy, 413. 

3. A verbal agreement to receive real 
estate in discharge of debt, will not be 
taken out of the statute of frauds, by a 
submission to referees of the question 
— at what price it should be received 
— though the referees fix the price in 
writing under seal, and in the shape of 
anaward. Rice v. Rowlings, 496. 

4. In a contract for the sale and pur- 
chase, at a gross sum, of a given num- 
ber of acres— off the west end of the 
vender’s tract to come to a road, thence 
in the direction of a certain fence, to a 
specified point — the vendee will be en- 
titled to the named quantity of acres, 
though not included between the west 
end of the tract, the road and the line, 
run thence to the point. And the con- 
struction of the contract will be the 
same towards a subsequent contractor 
for the residue of the tract after the 
first vendee’s purchase should be sur- 
veyed. Harper v. Lindsey, 310. 
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INTELLIGENCE AND MISCELLANY. 


ReEsIGNATION oF JupcE Davis. Ata meeting of the Suffolk Bar, held at the 
Law Library, in Boston, on the 9th of July, 1841, it having been made known 
to the bar, that the Hon. John Davis was about to resign the office of judge of 
the district court of the United States, for the district of Massachusetts, and that 
after Saturday next he would not return to the bench, where he had presided 
for more than forty years; it was thereupon unanimously “ Resolved, That the 
attorney of the United States be requested, in the name of this bar, to make 
known to Judge Davis the high sense we all entertain of the importance of his 
judicial labors, which for so many years have exhibited varied and accurate 
learning, sound and discriminating judgment, unwearied patience, gentleness of 
manners, and perfect purity; and that Mr. Attorney be requested to express our 
heartfelt wishes, that he may find in retirement, that dignified repose, which 
forms the appropriate close of a long and useful life, and to bid him an affec- 
tionate farewell.” 

In accordance with these resolutions, Franklin Dexter, the district attorney of 
the United States, at the time appointed, rose in his place, and addressed Judge 
Davis as follows: 


May it please your Honor :—By these resolutions I am requested in the name 
of the Suffolk bar, to express to you their high sense of the value of your judicial 
labors, and their acknowledgment of their personal kindness, as well as the dis- 
tinguished ability with which they have been performed. This is, sir, to me a 
most grateful duty—and yet I feel the difficulty of giving any adequate expres- 
sion of the deep feelings of my brethren, without danger of offending the modesty 
which, through a long life of usefulness, has adorned so many talents and so 
many virtues. I will not, therefore, depart from the simple but comprehensive 
language of the resolution in describing to you our general estimation of your 
judicial character and conduct. But Jet me assure you, sir, that these are not 
words of mere form, required by the occasion ; but the sincere and spontaneous 
expression of the feelings and opinions of every member of the bar, and of this 
commercial community. It can rarely happen, that a judge who is called upon 
to decide so many delicate and important questions of property and of personal 
right, should so entirely have escaped all imputation of prejudice or passion, and 
should have found so general an acquiescence in his results. It is not to be for- 
gotten in the peaceful tenor of the present times, that your official career has 
been formerly marked with extraordinary difficulties. When you assumed its 
duties—more than forty years ago—before any of this fraternity had begun the 
active business of life—the stores of judicial learning in that peculiar branch of 
the law which you have been called most frequently to administer, were by no 
means so near at hand as at present—then it was necessary accedere fontes, and 
from those fountains your own decisions have, with those of your distinguished 
cotemporaries in Europe and America, drawn down the principles of the admi- 
ralty law within the reach of comparatively easy exertion. A few years after 
that time the system of commercial restriction adopted by the general govern- 
ment threw this portion of the country into a state of unparalleled distress and 
exasperation. An abundant and overflowing commerce was suddenly checked 
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in all its issues and enterprises, and the revulsion threatened to break down the 
barriers of law by which it was restrained. It was in the district court and under 
your administration that this struggle took place ; and although juries refused to 
execute the obnoxious restrictions in cases required by the constitution to be 
submitted to them, yet the supremacy of the law suffered no detriment in the 
hands of the court. Few of us can remember this civium ardor jubentium, but 
all can imagine how painful a duty it was to be thus placed in opposition to the 
feelings and interests of this community. Perhaps I may be pardoned for reca)]- 
ing to the minds of the bar, in your presence, the beautiful language in which 
your own regrets were expressed when you felt obliged to declare that disastrous 
as its consequences were to the country, the embargo was still the law of the 
land and as such to be obeyed. 

“T lament the privations, the interruption of profitable pursuits and manly 
enterprise to which it has been thought necessary to subject the citizens of this 
great community. I respect the merchant and his employment. The discon- 
certed mariner dinnade our sympathy. The sound of the axe and of the ham- 
mer would be grateful music. Ocean, in itself a dreary waste, by the swelling 
sail and floating streamer, becomes an exhilarating object; and it is painful to 
perceive, by force of any contingencies, the American stars and stripes vanishing 
from the scene. Commerce, indeed, merits all the eulogy which we have heard 
so eloquently pronounced at the bar. It is the welcome attendant of civilized 
man, in all his various stations. It is the nurse of arts; the genial friend of li- 
berty, justice and order; the sure scurce of national wealth and greatness ; the 
promoter of moral and intellectual improvement; of generous affections and 
enlarged philanthropy. Connecting seas, flowing rivers, and capacious havens, 
equally with the fertile bosom of the earth, suggest, to the reflecting mind, the 
purposes of a beneficent Deity, relative to the destination and employments of 
man. Let us not entertain the gloomy apprehension, that advantages so pre- 
cious are altogether abandoned ; that pursuits so interesting and beneficial are 
not to be resumed. Letus rather cherish a hope that commercial activity and 
intercourse, with all their wholesome energies, will be revived; and that our 


_merchants and our mariners will, again, be permitted to pursue their wonted 


employments, consistently with the Nationat Sarety, Honor and Inperen- 
DENCE.” 

From that time, sir, down to this most interesting period when you are about 
to surrender the high trust you have so long holden, it is enough for me to say, 
that the bar have felt undiminished confidence in the ability and integrity of 
your administration of the law, and that our filial respect and affection for your- 
self has constantly increased with your increasing years ; and while we acknow- 
ledge your right now to seek the repose of private life, we feel that your retire- 
ment is, not less than it ever would have been, a loss to the profession and to 
the public. 

I am further instructed, sir, by the fraternity to bid you an affectionate fare- 
well, and to express to you their heartfelt wishes that you may find in retirement 
that dignified repose which forms the appropriate close of a long and useful life. 
May it be so, sir. May you live long and happily—aslong as life shall continue 
to be a blessing to you; and so long will that life be a blessing to your friends 
and to society. 


Judge Davis was sensibly affected at this address, and it was some moments 
before he was able to respond. When he commenced his reply, the bar rose and 
gathered round the bench, while the venerable judge delivered the following ad- 
dress in a sitting posture, presenting the appearance of a patriarch, counselling 
his descendants. 


Gentlemen of the Suffolk Bar :—I receive gratefully and with deep sensibility 
your generous and kind expressions, communicated by a representative most 


justly entitled to that selection, and to whom I would tender my acknowledg- 


ments for his very acceptable performance of the duty, which it has been your 
pleasure to assign to him on this occasion. 
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There are considerations besides habitual taste and temperament, which would 
dispose me to meet the event of this day in silent soberness, with full persuasion, 
which I was assured might be indulged, that our official relation would be dis- 
solved with mutual friendly regards; but I yield to an arrangement which is 
more consonant with your kind wishes, and in which there seems to be an ob- 
vious propriety and fitness. At all times, and especially in this place, we are 
bound to regard the fitness of things. 

Somewhat more than half of my life has been spent in the office which I am 
now to relinquish. With the members of this bar, and with their predecessors, 
I have had frequent, gratifying and improving intercourse. Should I attempt to 
give expression to the recollections which on this occasion arise rapidly and 
somewhat confusedly to my view, I could do it but imperfectly. If a history of 
my time should ever be sketched, it must be with more deliberate preparation. 
Some reminiscences, however, seem due to the occasion, the indulgence is among 
the privileges of age—a privilege I hope which will not be abuséd. 

The Suffolk bar, at the commencement of the present century, was not numer- 
ous, though even then, I believe, solicitous aspirants were heard to complain that 
the profession was crowded. The whole number was but thirty-three ; five bar- 
risters ; twenty attorneys of the supreme judicial court, and eight of the common 
pleas. The barristers were James Sullivan, Theophilus Parsons, William 
Tudor, Perez Morton, and Shearjashub Bourne. 


Alterneys of the Supreme Court. 


Thomas Edwards, | John Quincy Adams, 
Jonathan Mason, John Phillips, 
Christopher Gore, George Blake, 
Rufus G. Amory, Ebenezer Gay, 
Joseph Hall, Josiah Quincy, 
Edward Gray, Joseph Rowe, 
John Davis, William Sullivan, 
Harrison G. Otis, Charles Paine, 
Joseph Blake, jr. John Williams, 
John Lowell, jr. William Thurston. 
Altorneys of the Court of Common Pleas. 
Edward Jackson, Charles Davis, 
Foster Waterman, Charles Cushing, jr. 
David Everett, J. W. Gurley, 
John Heard, H. M. Lisle. 


Of these, there remain nine fellow surviving associates ;—Hall, Otis, Adams, 
George Blake, Gay, Quincy, Rowe, Williams, and Cushing. Messrs. Hall, Otis, 
and Blake have retired from the bar. Adams, Gay, Rowe, Quincy, and Cushing 
have changed their residence ; and Mr. Williams is the only one of the number 
now having a place at the Suffolk bar. 

The officers connected with the United States courts, in this district, in my 
time, besides the present occupants, are H. G. Otis, George Blake, Andrew Dun- 
lap, and John Mills, attorneys; Nathan Goodale, William G. Shaw and John 
W. Davis, clerks; Samuel Bradford, Thompson J. Skinner, James Prince, Sam- 
uel Harris, and Jonas Sibley, marshals. 

Mr. Otis was but a short time in office, being removed by president Jefferson, 
in a few months after the appointment received from president Adams. Mr. 
Blake held the office many years, some of them years of great and peculiar pres- 
sure and perplexity, with eminent ability and assiduity. His successor, Mr. 
Dunlap, performed his official duties with similar energies, and with his charac- 
teristic ardor, tempered with gentlemanly address. Many now present remem- 
ber his signal exertions, when he stood alone in the arduous trial of the pirates, 
in 1834, the number of the men on trial for their lives, as was remarked by 
their junior counsel, being equal to the number of the jury, by whom their fate 
was to be decided. 

Mr. Mills, who succeeded Mr. Dunlap, has recently resigned. He left us with 
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the cordial esteem of all with whom he was connected—faithful, accurate, and 
able in his official transactions. It was only regretted, that he did not find it 
convenient to make this place of business in office, his place of abode. The dis- 
creet employment of a competent and very attentive assistant, in a great degree, 
was a sufficient substitute. It has always, I think, been important, and the ur- 
gency is continually augmenting, that the attorney, marshals, and clerks of the 

Jnited States courts in this district, should reside in or near the place where the 
business to which their offices have relation, is almost wholly transacted. Of 
marshals Bradford, Prince, Harris and Sibley, I have spoken in deserved terms of 
commendation, when the present marshal, Mr. Lincoln, took the requisite official 
oaths in this place. Of his immediate predecessor, Mr. Sibley, I feel bound to 
say, in addition, that to his attention and exertions, we are very much indebted 
for the ample and very acceptable accommodations for the United States courts, 
and all connected with them, in this edifice, by arrangements with the city govern- 
ment. There have been times when there has been peculiar embarrassment in 
this particular. Frequently no place could be found for holding the courts of 
the United States, but in a hotel; and at one time, I recollect, marshal Prince 
announced, that he had written or should write to Washington, that he knew 
not where to find a place for the court, but under the great tree on the common. 

Among the clerks of this court, the last named was, as you know, most 
near and dear to me. I am happy to say, also, that most of you were wit- 
nesses of his carefulness and courtesy, and how faithfully and acceptably he 
discharged all the duties of his trust. When your obliging sentiments were 
read, and I listened to the interesting accompaniments offered by a son of an 
esteemed friend and classmate, it brought to recollection a reply made at a 
council fire, in a talk in our forest border. “Good words,” said an aged chief, 
“Good words, and I will tell them to my children.” Your good words I cannot 
tell to my son, but I shall tell them to his children. Of his six sons, all now 
very young, some one or more may, at some future time, have the ambition to 
take a place in your corps. If so, I am sure they will find a welcome, and be 
received with generous good will. Mr. Bassett, my son’s assistant in his illness, 
and his tried friend and classmate, became his successor in the office. You well 
know his merits, his accuracy and fidelity. Every thing in his department is to 
my entire satisfaction. 

The connexion of the court with the present district attorrey and marshal is 
quite recent. If I should have remained in office, I well know the satisfaction 
with which my intercourse with them would be attended. It will be experi- 
enced, I am confident, in abundant measure by my successor, and by all with 
— they may have connexion, in the interesting offices committed to their 
charge. 

The Suffolk bar is greatly increased in the forty years of my judicial life. 
There are on its list more than six times the number of 1801. If we deduct from 
the list those who are engaged in other pursuits, though their names still stand 
on the honorable roll, the acting number will still far exceed the rate of increase of 
oper in the scene of action. There are other causes prevailing in this very 

usy and flourishing portion of the community, greatly affecting and + pe the 
statistics and condition of the bar, in this city and its vicinity,on which [ cannot 
here enlarge, but which every intelligent observer must have perceived. They 
are considerations which have brought here and well rewarded the transition of 
distinguished advocates from other counties and from sister states. The fair 
field has been occupied and honored by Dexter, Ward, Prescott, Jackson, Bigelow, 
Webster, Pickering, Choate, Jeremiah Mason, Fletcher, Sprague, Peabody, and 
others, who have been cordially received by those whom | may term the home 
members. Men of eminent attainments, now in judicial office—Story, Putnam, 
Shaw, and Thacher—have appeared as advocates in this court, and occasionally 
distinguished counsellors from other counties and from other states. If in my 
deportment I have been deserving of the commendation which it has been your 
pleasure to bestow, much, very much is due to my cherished intercourse with 
such men, as well as from my habitual respect and regard for your profession. 
It is a profession highly honorable, for it is highly useful. It has been em- 
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braced by the wisest and best of men, and in every country having any preten- 
sions to freedom or intelligence, the able, upright, well instructed lawyer is of 
high consideration. The studies in which he is accomplished, his knowiedge of 
men in all their relations, his habits of research, reflection, and discrimination, 
the frank and independent tone of his character, inspired by the very genius of 
his profession, his unshaken fidelity tohis trust, his varied intellectual acquisi- 
tions, his power of clear, forcible, and impressive communication—all inspire 
confidence, respect, and esteem. In the various perplexities of life he is the safe 
and confidential counsellor. He enters the temple of justice, a representative of 
others, with rights which all are bound to respect. Property, reputation, the 
peace and repose of families, the affairs of various associations, the dearest tem- 
poral interests, are occasionally committed to his charge—too often does the sad 
occasion occur, when some token being in a state of awful uncertainty leans on 
him for support, and life hangs trembling on his exertions. The learned author 
of Eunomus saggests an opinion of one of his friends, a respected veteran who 
had retired from practice, in regard to the moral tendency of the profession, 
which, if it were just, would impair its estimation and cloud its brightest honors. 
That friend is represented as declaring that “he would never breed upa son of 
his to the profession, if he couli not leave him a competence independent of it, 
because he doubted much whether he could thrive in it, at all events without 
sacrificing more of his honor and conscience than a man of any delicacy would 
wish for.” Very different was the opinion of my excellent predecessor, the Hon. 
Judge Lowell, an ornament of his profession, the delight of every friend and ad- 
mirer of virtue, genius and intelligence. I remember to have heard him taoore 
than once express, in his emphatic manner, his persuasion that the sentiments 
and habits generated by legal studies and pursuits, were a precious security 
against wreck of character, and that they had a favorable tendency to invigorate 
and improve the moral sense as well as the intellectual faculties. In this senti- 
ment he is sustained by Lord Coke. ‘For thy encouragement,” says that emi- 
nent jurist, “cast thine eye upon the sages of the law that have been before 
thee, and never shalt thou find any that have excelled in the knowledge of the 
law, but hath drawn from the breasts of that divine knowledge, honesty, gravity, 
and integrity.” 

With such convictions and the eminent examples which it has been my good 
fortune to witness, it has been my endeavor to maintain a corresponding deport- 
ment. We have all,I trust, been habitually mindful of our respective relations. 
Truth, says Malebranche, loves gentleness and peace. It has, I hope, been 
evinced, in our transactions together, sometimes of exciting tendency, that irri- 
tation and ill humor are not necessary incidents in legal controversies, but that 
the precious elements truly and essentially appertaining to tribunals of justice, 
forbearance, moderation, and mutual civility, are the most favorable for full dis- 
cussion and just decision, and in entire consistency with that manly character 
and uniform assertion of right, which it is the honor and the duty of the bar and 
the bench respectively to maintain. 

When I received my appointment there was a distinct circuit court. The 
district judge had not a seat in that court. It was then my impression, abund- 
antly confirmed since, that the alteration of the law in that particular is not an 
improvement. The employments of the district judge, of various descriptions in 
court, and of ministerial and miscellaneous character, are of such amount in this 
highly commercial district, that it seems neither reasonable or advantageous to 
require his attendance and agency in another court. This consideration will 
be more specially urgent if a bankrupt law should be enacted, and the jurisdic- 
tion of the court should be enlarged in reference to crimes and offences, one or 
both of which auginentations of the duties of the district judge, there seems rea- 
son to expect. 

By becoming connected with the circuit court, I had the satisfaction of an as- 
sociation and intimacy with the venerable Judge Cushing, and of affording, I 
believe, some acceptable aid in his decline of life—and have, in my turn, re- 
ceived relief and great enjoyment with his distinguished successor, Hon. Justice 
Story. In that connexion 1 have found every thing that could be wished, Ip 
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business, never asking or expecting from me more than my engagements in my 
own special sphere would consistently admit. By his eminent ability and un- 
wearied industry, in a great degree relieving a solicitude which might other- 
wise have experienced from responsibilities in reference to the circuit court, and 
by his able decisions, as well as by his learned labors, inter sylvas academia, af- 
fording salutary aid in various departments of my official duty. I have noticed 
with pleasure the improving influence of the law school in the university. The 
professional publications from some of his young pupils at this bar, are highly 
honorable to them and to their instructer. 

I must forbear, gentlemen, to enlarge, though there remain topics, connected 
with my position, which it would not be impertinent to consider. A great por- 
tion of the business which we have been concerned in transacting, has been of 
admiralty jurisdiction, in which the trial rests wholly with the judge, fact as well 
aslaw. This characteristic, in regard to a large portion of the cases before him, 
is attended with peculiar solicitudes, requiring the candid consideration which | 
have had the happiness to experience. It would be a great relief to the judge, 
and might be an improvement, though of this | am not certain, if facts in admi- 
ralty and maritime cases, were made triable by jury, as they are rendered by 
statute in regard to seizures on Jand. The solicitudes of the bench, arising from 
the present law and practice in that particular, are, however, not of such charac- 
ter and degree as to call for the alteration suggested. In this respect, as well as 
in all other branches of practice, I have been relieved by the courtesies of the 
bar, which I have uniformly enjoyed, and for which you have my cordial thanks. 

Dr. Taylor, in his Elements of Civil Law, has a remark not inapplicable to 
my present position. It is relative to the passes or bridges over which the voters 
in ancient Rome proceeded to give in their ballots. 

“It was in this pass, that people of sixty years and upwards were objected to, 
and refused the right of suffrage ; for as sexagenarians could not be members of 
the comitia, as they could not be compelled to execute any public office after that 
age, so the younger sort thought it unreasonable they should be indulged their 
suffrage, and thrust them by as they came along—whence the phrase depontani 
senes.” Upon this rigid system, I should long ago have been depontanus, but am 
willing to believe my generous auditors would consent to give me still further 
grace. 

But the time of release has arrived, and meets with my acceptance. I bid you 
an affectionate adieu, thankful for all your kindness, and for the gratifying and 
improving opportunities which it has been my favored lot to enjoy, in the con- 
nexion now to be dissolved. It is painful to employ the solemn word dissolved. 
Our official connexion will cease, but reciprocal esteem and good-will, will, I 
trust, remain in continued exercise. I shall rejoice in all I may see or hear of 
your prosperity and honor, and may the Father of Mercies, the giver of ase 
good gift, sustain, animate, and guide you in your assiduous progress in the pat 
of arduous dety. 


Upon concluding his address, Judge Davis descended from the bench, and took 
a formal leave of the bar and the officers of the court. He lingered a moment, 
until others had retired, and a tear stood in his eye as he left the scene, where 
he was to enter no more in his judicial character. It is unnecessary to speak of 
this excellent and learned man in terms of eulogy. Other judges there have 
been as learned in the law and able in the application of its principles; but it 
ean also be said of him, that he is beloved by all who have ever done business 
in his court. He has well illustrated throughout his long and useful career, 
that “truth loves gentleness and peace.” 


Litication. A brisk litigation was carried on in the justices court, in Bos- 
ton, last month, which afforded no small amusement to those who are in the 
habit of attending the sessions of that semi-weekly tribunal. The owner of a 
shop, leased by the month, having an offer of higher rent, gave the tenant no- 
tice to quit. The latter not fancying this summary mode of ejectment and 
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being disposed to keep possession as long as possible, refused to vacate the pre- 
mises, and, process being commenced against him, he retained counsel for the 
the express purpose of “fighting off,” as long as possible. When the action 
came on for trial, the plaintiff was put to prove his case, and was unable to 
show, by competent evidence, that the tenant had received legal notice to quit. 
“ Neither party ” was thereupon entered ; and the plaintiff made a fresh start. 
When the second action came on, it appeared that the writ was unfortunately 
made one day too soon, and the defendant took judgment. The unlucky plain- 
tiff immediately dismissed his counsel, and ordered another gentleman to com- 
mence a third action, who, with fresh vigor, renewed the war. But he also 
failed for want of proof of theday when the rent was payable, and the defend- 
ant took a second judgment for costs. The plaintiff appealed to the court of 
common pleas, and entered his action; but in a few days without going to trial, 
it was there entered “neither party.” The plaintiff gave two more notices to 
quit; but probably growing shy of actions to get possession, commenced no suit 
upon either of them. The truth was, the defendant, by advice of his counsel, 
would pay his rent upon no day of the month, except undera protest that it was 
not due, and in that way the plaintiff was defeated in all his attempts to prove 
what was the rent day by the admissions of the other party. Meanwhile the 
two last notices to quit had been given, and the plaintiff concluding “ to try 
another heat,” sued for the last month’s rent and put a keeper into the defend- 
ant’s shop, when the latter made a tender of the amount due and the costs. 
The plaintiff nevertheless entered his action, insisting that he was entitled to 
all costs till judgment. The defendant pleaded the tender, and the court gave 
him another judgment for costs. Another month passed and another ac‘*ion for 
rent was brought for double the usual sum, the tenant having been informed 
that if he remained in possession, he must pay additional rent. This action is 
returnable to a term of the common pleas which has not yet arrived, but as 
soon as the officer took possession, the defendant took advantage of the insol- 
vent law; the messenger took possession of the shop, and the plaintiff will take 
a dividend, if any is declared. 


James Montcomery’s ImprisonMENT For A LineL.—Montgomery is now pub- 
lishing his collected poetical works. ‘The first volume contains his “ Prison 
Amusements,” written by the poet when under confinement in York Castle, for 
a political offence. There is a curious revelation about the matter in the vol- 
ume which illustrates the English toryism of those good old days. It has been 
generally supposed, that Mr. Montgomery, at that period and for many success- 
ive years, the editor of the Sheffield Iris, had suffered imprisonment for an over- 
heated effusion of his own. It appears that this was not the case. He was 
prosecuted merely as the printer of an alleged seditious ballad, sung in the streets 
of Sheffield by an eccentric old ballad monger. This composition had appeared 
in the paper when under the direction of Mr. Montgomery’s predecessor, and 
being accidentally kept in type until his own time, was suflered to be struck off 
in a certain quantity, at a cheap rate, in pure charity to the old man. Mr. 
Montgomery knew nothing of the ballad, except that it had been composed for 
an anniversary celebration of the destruction of the Bastile, and referred to the 
invasion of France by the Austrians, in 1792. The ballad monger himself seems 
to have been equally ignorant, till a constable carried him off to the house of 
correction for singing it, alarmed him into the disclosure where it had been 
printed, and waited on poor Mr. Montgomery with a warrant of arrest for sedi- 
tion. This was in 1795; and it was alleged that this song, written in ’92, could 
only refer to the war between England and France, begun in ’93, and could 
only have been designed to encourage traitorous and seditious designs against 
England. All Mr. Montgomery’s remonstrances were met by the quotation of 
this doggrel stanza : 


“ Europe's fate on the contest’s decision depends ; 
Most important its issue will be ; 

For should France be subdued, Europe's liberty ends, 
If she triumphs, the world will be free ; " 
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and he was ultimately condemned to imprisonment and fine by the Yorkshire 
magistracy. What his real persecutors were, he shrewdly suspected at the time. 
but forty-five years passed before their full disclosure. Here it is :—“ Five-and- 
forty years after these things, in the spring of 1839, a packet was put into my 
hands, containing several of the original documents connected with my trial for 
a seditious libel, at Doncaster, in 1795. Among these there is a letter signed by 
the Duke of Portland, his majesty’s secretary of state for the home department, 
addressed to a magistrate of this neighborhood, apparently in answer to a com- 
munication from the latter, wherein his grace approved of the several steps taken 
against the song seller and myself, accompanied with some statesman-like hints 
respecting further proceedings. There are several letters from Mr. White, the 
solicitor of the treasury, to the attorney for the prosecution here, in one of which 
the latter is authorized to give briefs to three counsel named, “ with the attorney 
general’s compliments.” Thus I learned, that I had actually suffered, not to 
say enjoyed, the honor of astate prosecution. Another document is the Sheffield 
salieitar’s bill of costs, at full length, endorsed, “ Rex v. Montgomery, J. B.'s 
bill, £66 8s. 2d. Mr. White paid this.” What Mr. White himself, and the attor- 
ney general, Sir John Scott, afterwards Lord Eldon received, I know not. There 
are several other memoranda of no signification now. But the most precious of 
these ancient manuscripts, rescued as unexpectedly from hopeless perdition as 
any classic treasure from the ruins of Herculaneum, is a fragment of the original 
draft of the brief, delivered to the counsel for the prosecution. From this I make 
the following extract. After some high seasoned vituperation of my predeces- 
sor, the scribe proceeds thus: ‘The prisoner (myself) for a long time acted as 
his (Mr. G’s) amanuensis,” the next seven words expressed an after-thought, 
being interpolated in the draft, “and occasionally wrote essays for the newspa- 
r. Since he has been the ostensible manager and proprietor of the Jris, he 
as pursued the same line of conduct, and his printing office has been precisely 
or the same stamp.” This refers to a charge in the foregoing clause respecting 
Mr. G.’s office, that from it “all the inflammatory and seditious resolutions, 
pamphlets, and papers issued ” of the political societies in Sheflield. The para- 
graph goes on, referring to myself :—‘* Without calling in question the names or 
characters of his principal supporters, who ought to act differently, suffice it to 
say, that ¢his prosecution is carried on chiefly with a view of pulling a stop to the 
mectings of the associated clubs in Sheffield ; and it is hoped, that if we are fortu- 
nate enough to succeed in convicting the prisoner, it will goa great way towards 
curbing the insolence they have uniformly manifested, and particularly since the 
late acquittals.” Thus, after the lapse of nearly half a century, this true key 
to the measures of my adversaries against me is found. And another true key 
to the character of toryism. 


PeRsoNna.ities tN Concress.—The manner in which new members of congress 
are sometimes dishonorably driven from their positions by old politicians, is a 
~ mortification to their friends. Members of the legal profession, too, who 

ave served a severe apprenticeship in legal discussions, are sometimes found 
utterly inadequate to meet their inferiors on another scene. Recent occurrences 
call to mind a scene which took place many years ago, and which we have never 
seen in print. The famous George McDuffie, of South Carolina, then member 
of the national house of representatives, in a speech upon that floor, made 
some cunning and indirect attacks upon Mr. Trimble, a member from Ohio, who 
was not at that time greatly distinguished in the house, and it was a subject of 
some interest, to see what steps he would pursue. Every body who heard Mr. 
McDuffie, was well aware that his remarks were intended to have a personal 
application, but so carefully were they guarded by skilful phraseology, that to 
resent them would seem like fitting a coat to one’s own back, not intended for 
his wearing. Trimble, however, replied the next day in a speech of exactly the 
same character. He covertly and with great ingenuity attacked McDuffie in 
the same style, without taking any application to himself of the speech to which 
he was replying, thus throwing upon his opponent all the responsibility of a 
quarrel. At the close of Trimble’s reply, McDuffie rose and in a manner and 








CHE, Sa A Ee 





ae Le. hae ok le Cf 








/ GO a= 





Intelligence and Miscellany. 167 


aspect of vehement defiance, demanded a direct answer to the question, 
whether the member from Ohio meant to be personal towards himself, in the re- 
marks just submitted to the house? Tle member from Ohio rose and addressed 
the speaker. ‘The member from South Carolina demands of me an answer to 
his question. I give it to him in a question to himself. Did he mean to be 
personal towards me, in his remarks of yesterday? If he did, then I did in 
mine of to-day. If he did not, I did not. He has my answer. If the member 
from South Carolina meant nothing personal towards myself in the remarks he 
resterday submitted to the house, then I did not mean to reflect personally upon 
Lies or may I never see the smile of God! If the member from South Carolina 
meant aught personal with regard to me, then, I meant to be just as personal 
towards him, or may the lightnings of heaven blast me where f stand ,. mee 
McDuffie never replied. The reader may judge who took most by his motion. 


Mercuant Seamen. A Treatise on the rights and duties of merchant 
seamen, according to the general and maritime law and the statutes of the United 
States, by George T. Curtis, has been published in Boston by Liule & Brown. 
The most obvious remark, suggested by the appearance of the work, is its ex- 
tremely neat, not to say elegant, mechanical execution ; excelling, in this respect, 
any law book ever issued from the American press. The work is evidently the 
result of much and careful investigation ; and is, undoubtedly, as a whole, the 
best treatise on the subject in our language. It will be found useful to the gen- 
eral, as well as the professional, reader, and ought to find a place in the count- 
ing room, the ship’s cabin, and the gentleman’s library. We cannot help re- 
marking, that it contains some peculiarities in point of pi ys which, however, 
as matters of taste, are not, by the old rule, the subject of criticism ; and per- 
haps it might be considered an ill-natured act to point out b'emishes of this sort 
in a work, for the preparation of which the profession are ‘under great obliga- 
tions to the industrious author. 


Tae Law Lisrary. The number of this valuable publication for July con- 
tains the first part of Shelford’s treatise on Marriage and Divorce. The Law 
Library is well known throughout this country, and we believe its great merits 
are generally appreciated. It contains the most valuable republications of stan- 
dard works, on legal subjects which are thus brought within the means of all; 
and, by the convenient form of the publication, its transportation to any part of 
the country is easy and cheap; so that those members of the profession in re- 
mote places may be placed on an equality with those of the sea-board. We 
unhesitatingly recommend it as among the most valuable law publications of 
the day. We take occasion to add that an arrangement has been made by 
which it may be obtained in Boston upon terms somewhat reduced, as is 
mentioned in our advertising sheet. 


Litigation 1n Massacuusetts Bay.—In 1656, a law was passed in Massa- 
chusetts, in the following terms: ‘This court, taking into consideration the 
great charge resting upon the colony, by reason of the many and tedious dis- 
courses and pleadings in courts, both of plaintiff and defendant, as also the 
readiness of many to prosecute suits in law for small matters. It is therefore 
ordered, by this court and the authority thereof, that when any plaintiff or de- 
fendant shall plead, by himself or his attorney, for a longer time than one hour, 
the party that is sentenced or condemned shall pay twenty shillings for every 
hour so pleading more than the common fees appointed by the court for the 
entrance of actions, to be added to the execution for the use of the country.” 


McLeop’s Cast. A decision has been pronounced by the supreme court of 
New York, in this famous case, the eameper of which in our magazine is 
rendered unnecessary, by the great publicity which is given to it in the newspa- 
pers. Without pronouncing any opinion upon the merits of the case, we may 
remark, that the opinion, as a legal performance, is open to severe criticism, and 
will not be very creditable to the country abroad. We shall probably remark at 
length upon this subject in a future number. 





Insolvents—New Publications. 


MONTHLY LIST OF 


Boston. 
Boyd, George E. 
Cook, Charles, Engineer. 
Cuningham, Simon D. Shoe-dealer. 
Perkins, Henry I. Trader. 
Say ward, James H. Gentleman. 
Whiting, Oliver R. 
Morgan, Albert, 
Stearns, Thomas C, 
Winkley, Swain, 
Homer, Gilman, Pile drivers. 
Morris, Robert R. SGueannean 
Payne, Thomas. 
Belchertown. 
Wiley, Otis. 
Charlestown. 
Chamberlin, Abram, 
Dorr, Joseph A. 
Egremont. 


Printer. 
Merchant. 


Teamster. 
Baker. 


Mooney, Grove 8S. } Marble deal. 


Gurner, Thaddeus R. 
Hanson. 

Perry, Edward Y. 
Hingham. 

Hersey, Joshua Jr. 

Lincoln, Jotham. 


Copartners. 


Traders. 
} Copartners. 
Lee 
Gentleman. 


Phelps, George H. 
Gentleman, 


Strickland, Porter, 


NEW 


Merch. tailor. 


Housewright. 


Merch. tailor. 





INSOLVENTS. 


Lynn. 

Davis, Edward S. 
Lowell. 

Diggles, John, Merch. tailor. 

Whitcomb, William H. Innholder. 

Pickering, Loring, Carpenters. 

Brown, Aaron, Copartners. 

Russell, Hiram, Trader. 
Nantucket. 

Holmes, Oliver, 
Newburyport. 

Stevens, Elbridge, 
Stoneham. 

Cleaves, Thomas J. 
Stow. 

Brooks, Isaac, 
South Redding. 

Allen, John A, 
Springfield. 

Moseley, Nathaniel B. 

Willis, Lemuel. 
Uxbridge. 

Adams, Samue! J. 
Ware. 

Sweat, Amos L. 
Worcester. 

Eaton, Nathaniel, Traders. 

Heywood, Daniel, } Copartners. 
Yarmouth. 

Baker, Seth, 


Trader. 


Ship carpent'r. 
Grocer. 
Cabinetmaker. 
Gentleman. 


Cordwainer. 


Machinist. 


Mast. mariner. 


PUBLICATIONS. 





The American Jurist for July, 1841, contains an unusual variety of interesting and 
valuable articles upon various subjects, useful to the lawyer, the statesman, and 
the man of business. It also contains a number of critical notices, and the usual 
digests of English and American cases. 

Thomas W. Clerke, of New York, has prepared a Practical Elementary Digest of 
the reported cases in the Supreme Court, the Court of Errors, and the Superior Court 
of the city of New York, in two volumes. 


A volume of reports of the cases argued and determined in the Circuit Court of the 
United States, seventh circuit ; by John McLean, circuit judge, has been published 
in Cincinnati. 


John S, Little, of Philadelphia, has nearly ready for publication, in two volumes, a 
Treatise on the Law of Executors and Administrators generally in use in the United 
States ; and adapted more particularly to the practice of Virginia; by John P. Lomax. 

A volume of Reports of Cases decided in the eighth circuit of the state of New 
York, by Charles L. Clarke, has been published in Rochester. Also, in New York 
city, a volume of cases decided by the assistant vice chancellor of the first circuit. 

Albert Pike, the reporter of Arkansas, has issued his first volume, embracing the 
decisions in law and equity, from 1837 to 1839. 

A Treatise on the Law of Sales of Personal Property, by Francis Hilliard, of Bos- 
ton, is advertised in New York. 

The Monthly, English, Law Magazine, has been discontinued. It had reached ten 
volumes, 











